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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  35, 124, 141, 142, 143, 

144. 145,  and  146 

[FRL-3304-2] 

Safe  Drinking  Water  Act— National 
Drinking  Water  Regulations, 
Underground  Injection  Control 
Regulations;  Indian  Lands 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1986  (Pub.  L 
99-339)  require  EPA  to  promulgate 
regulations  specifying  those  provisions 
of  the  Act  for  which  it  would  be 
appropriate  to  treat  Indian  Tribes  as 
States.  This  rule  allows  Tribes  to  be 
treated  as  States  for  purposes  of 
administering  a  Public  Water  System  or 
Underground  Injection  Control  program. 
The  rule  establishes  procedures  for.  (a) 
Determining  eligibility  of  Indian  Tribes 
to  apply  for  treatment  as  States;  (b)  if 
found  eligible,  to  apply  for  primary 
miforcement  responsibility  (primacy)  on 
Indian  lands;  and  (c)  to  receive  grants  to 
support  EPA  approved  Public  Water 
System  and  Underground  Injection 
Control  regulatory  programs.  EPA  in  a 
separate  notice  proposed  rules  for 
administration  of  Wellhead  Protection 
and  Sole  Source  Aquifer  Demonstration 
programs  by  Indian  Tribes  (52  FR  46712, 
December  9, 1987). 

EFFECTIVE  DATE:  The  amended 
requirements  contained  in  this  rule 
found  at  40  CFR  Parts  35. 124, 141, 142, 

143. 144. 145,  and  146  will  take  effect 
October  26, 1988.  In  accordance  with  40 
CFR  23.7,  this  regulation  shall  be 
considered  final  Agency  action  for  the 
purpose  of  judicial  review  at  1:00  p.m. 
eastern  time  on  October  11, 1988. 
ADDRESSES:  Public  comments, 
supporting  documents,  and  the  public 
docket  for  this  rulemaking  are  available 
for  review  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Room  1003  East  Tower,  401  M  Street 
SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION:  Contact  A1 
Havinga,  State  Programs  Division, 

Office  of  Drinking  Water  (WH-550E), 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC,  20460, 
telephone  (202)  382-5555. 
SUPPLEMENTARY  INFORMATION: 
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I.  Statutory  Authority 

The  June  19, 1986  amendments  to  the 
Safe  Drinking  Water  Act  (42  U.S.C.  300f 
et  seq.)  added  a  new  section  1451 
entitled  “Indian  Tribes.”  The 
amendments  authorize  EPA  to  treat 
Indian  Tribes  as  States,  delegate 
primary  enforcement  responsibility  for 
the  Public  Water  System  (PWS)  and 
Underground  Injection  Control  (UIC) 
programs,  and  provide  grant  and 
contract  assistance  to  Indian  Tribes 
where  appropriate.  The  amendments 
require  EPA  to  promulgate  regulations 
by  December  19, 1987,  specifying  those 
provisions  of  the  Act  where  it  is 
appropriate  to  treat  an  Indian  Tribe  as  a 
State. 

Section  1451  of  the  Safe  Drinking 
Water  Act  establishes  certain  criteria  an 
Indian  Tribe  must  meet  before  treatment 
as  a  State  is  authorized:  (1)  “The  Indian 
Tribe  is  recognized  by  the  Secretary  of 
the  Interior  and  has  a  governing  body 
carrying  out  substantial  governmental 
duties  and  powers;”  (2)  “the  functions  to 
be  exercised  by  the  Indian  Tribe  are 
within  the  area  of  the  Tribal 
Government’s  jurisdiction;”  and  (3)  “the 
Indian  Tribe  is  reasonably  expected  to 
be  capable,  in  the  Administrator’s 
judgment,  of  carrying  out  the  functions 
to  be  exercised  in  a  manner  consistent 


with  the  terms  and  purposes 
of  *  *  *  [the  Act]  and  of  all  applicable 
regulations.”  The  amendments  state  that 
Indian  Tribes  “may  not  assume  or 
maintain  primary  enforcement 
responsibility  in  a  manner  less 
protective  of  the  public  health  than  such 
responsibility  may  be  assumed  or 
maintained  by  a  State”.  However,  an 
Indian  Tribe  “shall  not  be  required  to 
exercise  criminal  enforcement 
jurisdiction  for  purposes  of  complying 
with”  the  requirements  for  primary 
enforcement  responsibility. 

Because  funds  are  limited  and  will  be 
allocated  on  the  basis  of  the  Tribe’s 
workload  many  Indian  Tribes  may 
decide  it  is  not  cost-effective  or 
otherwise  beneficial  to  apply  for 
primary  enforcement  authority.  For 
these  Tribes,  and  Tribes  otherwise 
deemed  not  eligible  for  “treatment  as  a 
State”,  the  EPA's  Regional  Offices  will 
continue  to  regulate  public  water 
systems  and  injection  wells  on  their 
reservations.  This  issue  is  discussed 
more  fully  in  Section  III  (E)(1). 

11.  Background 

A.  EPA 's  Indian  Policy 

This  rule  is  consistent  with  Federal 
policy  statements  regarding  Indian 
Tribes.  On  January  24, 1983,  President 
Reagan  signed  a  Federal  Indian  Policy 
Statement  providing  for  treatment  of 
Tribal  governments  on  a  government-to- 
govemment  basis  and  supporting  the 
principle  of  self-determination  and  local 
decision-making  by  Indian  Tribes.  The 
EPA  responded  to  the  President’s 
statement  by  developing  a  discussion 
paper  entitled  “Administration  of 
Environmental  Programs  on  Indian 
Lands”  in  July  1983  and  subsequently 
adopted  the  EPA  Indian  Policy 
Statement  and  Implementation 
Guidance  in  November  1984. 

The  EPA’s  policy  is  “to  give  special 
consideration  to  Tribal  interests  in 
making  Agency  policy  and  to  ensure  the 
close  involvement  of  Tribal  governments 
in  making  decisions  and  managing  the 
environmental  programs  affecting 
reservation  lands.”  In  practice,  EPA’s 
policy  is  to  work  directly  with  Tribal 
governments  as  independent  authorities 
for  reservation  affairs  and  not  as 
political  subdivisions  of  States. 

B.  Statutory  and  Regulatory  Background 

The  Safe  Drinking  Water  Act  was 
adopted  on  December  16, 1974  (Pub.  L. 
93-523)  and  amended  in  1977  (I^b.  L. 
95-190),  1979  (Pub.  L.  96-63),  1980  (Pub. 

L.  96-502),  and  1986  (Pub.  L.  99-339).  The 
statute  was  enacted  to  protect  the 
quality  of  drinking  water  supplies 
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throughout  the  United  States  by 
establishing  four  major  programs:  Public 
Water  System,  Underground  Injection 
Control,  Wellhead  Protection,  and  Sole 
Source  Aquifer  Demonstration 
programs.  The  Public  Water  System 
program  establishes  drinking  water 
quality  standards;  the  Underground 
Injection  Control  program  protects 
groundwater  by  regulating  the  injection 
of  fluids  into  the  ground;  the  Wellhead 
Protection  program  is  designed  to 
protect  aquifers  from  contamination 
through  controls  of  the  area  around 
public  water  supply  wells;  and  the  Sole 
Source  Aquifer  Demonstration  program 
is  designed  to  protect  “critical  aquifer 
protection  areas"  within  aquifers 
designated  as  “sole  source  aquifers.” 

The  Safe  Drinking  Water  Act  allows 
States  to  assume  primary  enforcement 
responsibility  (primacy)  to  administer 
Public  Water  System  and  Underground 
Injection  Control  programs.  The  Safe 
Drinking  Water  Act  also  authorizes  EPA 
to  support  Public  Water  System  and 
Underground  Injection  Control  programs 
by  providing  financial  and  technical 
assistance  to  develop  and  administer 
these  programs.  Currently,  EPA 
administers  the  Public  Water  System 
and  Underground  Injection  Control 
programs  on  Indian  lands.  However,  the 
1986  Safe  Drinking  Water  Act 
Amendments  change  the  relative  roles 
and  responsibilities  of  Indian  Tribes  and 
the  EPA  by  enabling  Indian  Tribes  to 
apply  to  EPA  for  “treatment  as  a  State” 
and,  if  approved,  subsequently  to  apply 
for  primary  enforcement  responsibility 
for  the  Public  Water  System  and 
Underground  Injection  Control 
programs. 

The  EPA  formed  a  workgroup  in 
August  1986  to  draft  regulations  that 
would  implement  the  Safe  Drinking 
Water  Act  Amendments  pertaining  to 
Indian  Tribes.  In  October  1986,  the 
workgroup  circulated  draft  material  to 
all  Indian  Tribes  and  States  for 
comment.  On  July  27, 1987,  EPA 
proposed  at  52  FR  28112  to  amend  the 
National  Drinking  Water  regulations 
found  at  40  CFR  Parts  141, 142,  and  143; 
the  Underground  Injection  Control 
regulations  found  at  40  CFR  Parts  144, 
145,  and  146;  the  Public  Water  System 
and  Underground  Water  Source 
Protection  Grant  regulations  found  at  40 
CFR  Part  35;  and  EPA’s  generic 
permitting  procedures  at  40  CFR  Part 
124.  These  regulations  will  enable 
Indian  Tribes  to  be  treated  as  States  and 
enable  Tribes  meeting  the  “treatment  as 
a  State”  criteria  to  apply  for  primary 
enforcement  responsibility  and  financial 
assistance  for  the  Public  Water  System 


and  Underground  Injection  Control 
programs. 

Copies  or  the  proposed  regulations 
were  sent  to  each  Federally  recognized 
Alaska  Native  Village  and  Indian  Tribe 
prior  to  publication  in  the  Federal 
Register  to  enable  Indian  Tribes  and 
Alaska  Native  Villages  additional  time 
to  comment  on  the  proposed  rule.  The 
following  final  rule  reflects  the 
comments  on  the  July  27, 1987  proposal 
and  the  Agency’s  response. 

C.  Public  Comments  on  the  Proposal 

The  EPA  requested  comments  on  all 
aspects  of  the  July  27  proposal.  A 
summary  of  the  major  comments  and  the 
Agency's  response  to  the  issues  raised 
are  presented  in  the  following  section. 
The  Agency’s  detailed  response  to  the 
comments  received  are  presented  in  the 
document  “Response  to  Comments 
Received  on  the  Proposed  Indian 
Primary  Enforcement  Responsibility 
Requirements  of  July  27, 1987,”  which  is 
available  in  the  public  docket  for  this 
rulemaking. 

The  EPA  received  38  written 
comments  on  the  proposed  rule.  Twenty- 
two  written  comments  were  received 
representing  the  views  of  32  Indian 
Tribes  and  Alaska  Native  Villages,  nine 
written  comments  were  received  fi’om 
States  or  Federal  Agencies,  five  written 
comments  were  received  from  public  or 
professional  organizations,  and  two 
written  comments  were  received  from 
private  industry. 

The  EPA  held  three  public  hearings  on 
the  proposed  rule:  August  17, 1987  in 
Washington,  DC;  August  25, 1987  in 
Spokane,  Washington;  and  September  3, 
1987  in  Denver,  Colorado.  Fourteen 
individuals  representing  eleven  Indian 
Tribes,  one  professional  organization, 
one  industry,  and  one  private  individual 
made  oral  statements  at  the  public 
hearings. 

III.  Summary  and  Explanation  of 
Today’s  Action 

A.  Statutory,  Regulatory  and 
Programmatic  Framework 

1.  Statutory  and  Regulatory  Framework 

Under  the  existing  Safe  Drinking 
Water  Act  requirements,  Indian  Tribes 
are  currently  treated  as 
“municipalities.”  Today’s  rule 
implements  section  1451  of  the  Safe 
Drinking  Water  Act  which  authorizes 
EPA  to  treat  an  Indian  Tribe  as  a  State  if 
the  Indian  Tribe  meets  the  eligibility 
criteria.  Once  eligible,  the  Indian  Tribe 
may  apply  for  primacy  under  sections 
1413, 1422,  and  1425  of  the  Act.  The 
statute  provides  that  Indian  Tribes 
which  do  not  meet  the  criteria  will  still 


be  treated  as  municipalities  with 
Federal  regulatory  oversight. 

States  and  eligible  Indian  Tribes  may 
apply  for  primary  enforcement  authority 
for  a  Public  Water  System  program 
imder  section  1413  of  the  Safe  Drinking 
Water  Act;  a  Class  I,  II,  III,  FV,  and  V 
Underground  Injection  Control  program 
under  section  1422  of  the  Act;  and  a 
Class  I,  III,  rv,  and  V  Underground 
Injection  Control  program  under  section 
1422  and/or  a  Class  II  Underground 
Injection  Control  program  under  section 
1425  of  the  Act.  States  and  Indian  Tribes 
treated  as  States  may  also  apply  to 
receive  technical  and/or  financial 
assistance  for  primary  enforcement 
responsibility  under  section  1443  of  the 
Act.  The  EPA  discusses  later  in  this 
notice  how  specific  provisions  of 
sections  1442, 1443,  and  1444  affect 
Indian  Tribes. 

With  respect  to  the  Undergroxmd 
Injection  Control  program,  EPA  would 
like  to  clarify  that  eligible  Indian  Tribes 
can  apply  for  primacy  for  the  Class  II 
program  under  section  1425  of  the  Act 
separately  from  primacy  for  the  Class  I, 
III,  IV,  and  V  program.  However,  an 
Indian  Tribe  would  only  need  to  apply 
for  “treatment  as  a  State”  once  for  the 
Underground  Injection  Control  programs 
since  an  EPA  determination  of 
“treatment  as  a  State”  will  cover  both 
the  1422  and  the  1425  programs. 

A  Tribe  must  show  the  appropriate 
jurisdiction  and  capability  and 
otherwise  qualify  for  treatment  as  a 
State  in  order  to  subsequently  apply  for 
Public  Water  System  and  Underground 
Injection  Control  grants  and  primacy. 
For  example,  if  the  Tribe  is  designated 
for  “treatment  as  a  State”  for  the  Public 
Water  System  program,  the  Tribe  would 
then  be  treated  as  a  State  for  only  those 
provisions  of  the  Act  and  EPA 
regulations  relating  to  the  Public  Water 
System  program  [e.g.,  SDWA  sections 
1412, 1413, 1414, 1415, 1416, 1443(a)).  The 
Tribe  would  not  be  eligible  to 
participate  in  other  programs  or  grants 
contained  in  the  Act  until  EPA  approved 
the  corresponding  separate  application 
for  “treatment  as  a  State.”  For  programs 
authorized  by  the  Safe  Drinking  Water 
Act,  EPA  intends  to  approve  Indian 
Tribes  for  “treatment  as  a  State”  on  a 
program-by-program  basis.  As  is  the 
case  for  States,  an  Indian  Tribe  must 
have  its  own  legal  authorities  to 
administer  a  program  under  the  Safe 
Drinking  Water  Act;  EPA  cannot 
delegate  its  own  authority. 

The  EPA  received  several  comments 
suggesting  that  EPA  should  require 
Indian  Tribes  to  apply  once  for 
“treatment  as  a  State”  for  all  EPA  water 
programs.  The  Agency  finds  that  this 
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comment  has  merit.  When  all 
regulations  under  the  Safe  Drinking 
Water  and  Clean  Water  Acts  stipulating 
how  Tribes  shall  be  treated  as  States 
are  final,  the  Agency  will  develop 
procedures  to  implement  a  single 
application  procedure.  Most 
qualifications  are  of  a  general  nature 
and  need  only  be  provided  when  a  Tribe 
first  applies  for  “treatment  as  a  State” 
under  the  Safe  Drinking  Water  or  the 
Clean  Water  Acts.  However,  the  Agency 
believes  that  even  with  a  streamlined 
application  procedure,  some 
qualifications  such  as  §§  142.76(c], 
142.56(d)(6),  145.76(c).  and  145.56(d)(6) 
will  need  to  be  demonstrated  for  each 
program.  For  example,  an  Indian  Tribe 
may  possess  the  requisite  jurisdiction  to 
regulate  public  water  systems  on  certain 
lands  but  lack  the  authority  to  regulate 
imdergroimd  injection  wells  on  these 
lands.  Consequently,  the  Agency  has 
revised  the  final  rule  to  enable  Indian 
Tribes  which  have  previously  been 
designated  as  a  State  to  provide  only 
that  information  which  is  unique  to  the 
Public  Water  System  or  Underground 
Injection  Control  programs  (§§  142.76(f) 
and  145.56(f)). 

2.  Programmatic  Framework 

Today's  rule  establishes  a  three-step 
process  for  an  Indian  Tribe  to  assume 
primary  enforcement  responsibilty  for 
the  Public  Water  System  and 
Underground  Injection  Control 
programs.  The  first  step  is  to  receive 
designation  for  “treatment  as  a  State.” 

The  four  criteria  an  Indian  Tribe  must 
meet  for  “State”  designation  for  the 
Public  Water  System  and  Underground 
Injection  Control  programs  are  set  forth 
in  40  CFR  142.72  and  145.52  respectively. 

After  receiving  “State”  designation  for 
a  program,  a  Tribe  is  then  eligible  to 
apply  for  a  grant  to  develop  the  program 
(the  second  step)  and  primacy  (the  third 
step).  EPA  anticipates  that  typically 
Indian  Tribes  will  apply  for  a 
development  grant  before  applying  for 
primacy.  Furthermore,  EPA  expects  that 
most  Indian  Tribes  will  need  the  full 
three  and/or  four  years  (this  issue  is 
discussed  more  fully  in  section  III  (D)(5)) 
to  develop  the  corresponding  public 
Water  System  and  Underground 
Injection  Control  programs. 
Consequently,  EPA  anticipates  that 
applications  for  primary  enforcement 
responsibility  would  not  occur  until  near 
the  end  of  the  program  development 
process. 

Before  a  Tribe  can  receive  a 
development  grant,  the  Tribe  must 
submit  a  development  plan  for  EPA 
approval.  This  plan  must  outline  in 
detail  what  activities  the  Tribe  will 
undertake  to  obtain  primacy,  how  the 


Tribe  will  carry  out  these  activities,  and 
the  specific  time  frame  in  which  the 
Tribe  will  accomplish  these  activities. 
The  EPA  will  on  an  annual  basis 
evaluate  Tribal  adherence  to  the 
development  plan.  The  Regional 
Administrator  will  not  give  a 
continuation  award  to  any  Tribe  unless 
it  demonstrates  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  within  the  three  year  or 
four  year  period. 

Approximately  six  to  twelve  months 
before  completion  of  the  program 
development  process.  Tribes  would 
formally  apply  to  EPA  for  primacy.  If  the 
Tribe  has  followed  the  development 
plan,  it  typically  would  meet  the 
programmatic  requirements  as  well  as 
possess  the  necessary  administrative 
and  technical  capability  to  assume 
primacy.  Excepting  the  “treatment  as  a 
State”  designation,  the  process  outlined 
above  is  similar  to  the  process  States 
currently  use  to  obtain  primacy. 
However,  as  discussed  later  in  this 
notice,  Indian  Tribes  are  afforded  longer 
development  times  than  States  in  order 
to  gain  the  necessary  expertise  to 
assume  primacy. 

B.  Treatment  of  Indian  Tribes  as  States 

This  rule  creates  procedures  for 
Indian  Tribes  to  apply  to  EPA  for 
“treatment  as  a  State.”  After  “State” 
designation.  Tribes  are  subsequently 
eligible  to  apply  for  financial  assistance 
and  primacy  for  the  Public  Water 
System  and  Underground  Injection 
Control  programs.  This  rule  creates 
procedures  set  forth  in  a  new  Subpart  H 
under  Part  142  (National  Primary 
Drinking  Water  Regulations 
Implementation),  and  a  new  Subpart  E 
under  Part  145  (State  UIC  Program 
Requirement),  each  titled:  “Treatment  of 
Indian  Tribes  as  States.”  Subparts  H 
and  E  establish  criteria  Indian  Tribes 
must  meet  for  “treatment  as  a  State”, 
list  the  information  the  Tribe  must 
provide  in  its  application  to  EPA,  and 
provide  a  procedure  for  EPA  to  formally 
review  applications  for  “treatment  as  a 
State,”  The  requirements  a  Tribe  must 
meet  under  Subparts  H  and  E  are 
identical. 

Under  this  rule,  a  Tribe  is  eligible  for 
treatment  as  a  State  if  it  meets  the  four 
criteria  listed  in  §§  142.72  and  145.52. 
The  four  eligibility  criteria  are:  (1)  The 
Indian  Tribe  must  be  recognized  by  the 
Secretary  of  the  Interior;  (2)  the  Indian 
Tribe  must  have  a  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area; 
(3)  the  Tribe  must  demonstrate  that  the 
public  water  systems  and/or 
underground  injection  wells  it  will 
regulate  are  within  the  area  of  its 


jurisdiction;  and  (4)  the  Tribe  must 
demonstrate  that  it  is  “reasonably 
expected  to  be  capable”  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  I^blic  Water  System  and/or 
Underground  Injection  Control  program. 

The  EPA’s  review  of  the  comments 
revealed  general  support  for  the 
proposed  approach  to  treating  Tribes  as 
States.  However,  the  support  was 
qualified  by  the  view  that  some  criteria 
for  “treatment  as  a  State”  were  too 
demanding.  One  of  the  commenters 
argued  that  the  criteria  in  Parts  142  and 
145  should  be  eliminated  since  there  is 
no  statutory  basis  for  the  requirement 
that  Tribes  must  go  through  a 
“prequalification”  process  that  was  not 
required  of  States.  However,  section 
1451(a)  of  the  Act  clearly  specifies  that 
the  Agency  is  authorized  to  treat  Tribes 
as  States  and  subsequently  to  award 
grants  and  delegate  primacy  only  to 
those  Tribes  which  meet  the  criteria  for 
“treatment  as  a  State”  set  forth  in 
section  1451(b).  The  Agency  must  ensure 
that  a  Tribe  meets  the  statutory  criteria 
in  section  1451(b)(1)  before  it  is 
empowered  to  treat  the  Tribe  as  a  State 
under  the  Act. 

Another  commenter  stated  that  the 
statutory  criteria  contained  in  section 
1451(b)(1)  of  the  Safe  Drinking  Water 
Act  are  “boiler  plate,”  The  commenter 
stated  that  the  language  of  1451(b)(1) 
was  “  •  *  *  simply  to  reaffirm  that 
Tribal  primacy  programs  would  be  no 
less  rigorous  than  the  States.”  This  view 
is  based  upon  the  commenter's  reading 
of  the  legislative  history  and  discussion 
with  “individuals  involved”  in  the 
development  of  the  1986  Amendments. 
The  Agency  cannot  presume  that  such 
statutory  language  is  superfluous.  The 
Agency  finds  nothing  in  the  legislative 
history  to  support  this  interpretation  of 
section  1451(b)(1).  Moreover,  if  this  view 
were  correct,  there  would  have  been  no 
need  to  state  in  section  1451(b)(2)  that 
“Indian  Tribes  [may  not]  assume  or 
maintain  primary  enforcement 
responsibility  in  a  manner  less 
protective  of  the  public  health  than  such 
responsibility  may  be  assumed  or 
maintained  by  a  State.” 

1.  Federal  Recognition 

With  respect  to  Federal  recognition  as 
an  Indian  Tribe,  the  Secretary  of  the 
Interior  periodically  publishes  a  list  of 
Federally  recognized  Tribes.  If  the 
applicant  appears  on  this  list  it  need 
only  state  that  this  is  so.  If  the  Tribal 
name  does  not  appear  on  this  list 
because  the  list  has  not  been  updated, 
the  Tribe  can  stilt  provide  appropriate 
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documentation  to  EPA  verifying  that  it  is 
Federally  recognized. 

2.  “Substantial  Governmental  Duties 
and  Powers” 

The  second  criterion  that  a  Tribe  must 
satisfy  to  be  treated  as  a  State  is  that 
the  Tribe  has  a  governing  body  which  is 
“carrying  out  substantial  governmental 
duties  and  powers.”  The  Agency 
received  several  comments  on  this  issue. 
A  number  of  the  commenters  suggested 
that  most  Indian  Tribes  will  be  able  to 
meet  this  criterion  because  most  Tribal 
governments  do,  in  fact,  carry  out 
substantial  governmental  duties  and 
powers. 

One  of  the  commenters  stated  that  the 
phrase  “carrying  out  substantial 
governmental  duties  and  powers”  was 
only  designed  to  “limit  eligibility  to 
those  Tribes  that  are  Federally- 
recognized”  and  that  “[f]ew  if  any 
Tribes  do  not  carry  out  substantial 
governmental  duties  and  fimctions.”  The 
same  commenter  stated  that  if  more  is 
required  than  establishing  that  the 
Indian  Tribe  is  Federally  recognized, 
then  the  regulations  should  establish  a 
presumption  that  a  “federally- 
recognized”  Tribe  does  carry  out 
“substantial  governmental  duties  and 
functions.”  The  Agency  caimot  presume 
that  the  statutory  phrase  “carrj'ing  out 
substantial  governmental  duties  and 
powers”  is  superfluous.  If  the  terms 
“Federally  recognized”  and  "carrying 
cut  substantial  governmental  duties  and 
powers”  are  synonymous,  then  the  latter 
phrase  would  necessarily  be  redundant. 

The  Agency  does  not  find  any 
evidence  in  the  legislative  history  that 
the  only  purpose  of  this  language  was  to 
limit  the  eligibility  determination  to  the 
issue  of  whether  a  Tribe  was  Federally 
recognized.  Moreover,  the  essential 
significance  of  Federal  recognition  is 
that  a  given  recognized  Tribe  is  eligible 
to  receive  services  and  participate  in 
programs  which  are  available  only  to 
Indians  because  of  their  status  as 
Indians.  Although  Federal  recognition 
may  imply  that  the  Tribe  has  some  form 
of  governmental  structure  (/.e.,  has  some 
identity  as  a  governmental  entity),  this 
does  not  automatically  mean  that  a 
particular  applicant  which  is  a  Federally 
recognized  Tribe  is,  in  fact,  currently 
“carrying  out  substantial  governmental 
duties  and  powers.” 

The  same  commenter  stated  that  the 
Agency's  use  of  the  Indian 
Governmental  Tax  Status  Act  (Pub.  L. 
97-473)  in  the  discussion  of  this 
requirement  accompanying  the  proposed 
rule  (52  FR  28113)  was  inappropriate. 

The  commenter  stated  that  the  Internal 
Revenue  Service  (IRS)  has  presumed 
that  Federally  recognized  Tribes  carry 


out  “essential  governmental  functions" 
(the  language  in  the  Tax  Status  Act), 
and  thus  IRS  has  established  a 
“conclusive  presumption”  that  a 
Federally  recognized  Tribe  does,  in  fact, 
carry  out  “essential  governmental 
functions.” 

The  EPA  made  reference  to  the  Tax 
Status  Act  because  of  IRS’s 
interpretation  of  the  phrase  “substantial 
governmental  functions”;  the  IRS 
regulations  state  that  the  police  power, 
the  power  to  tax,  and  the  power  of 
eminent  domain  are  the  usual  types  of 
basic  governmental  functions  performed 
by  sovereigns.  In  construing  the  term 
“carrying  out  substantial  governmental 
duties  and  powers”  in  Section  1451(b)(1) 
of  the  Safe  Drinking  Water  Act,  EPA  is 
not  bound  by  the  decision  of  IRS  to 
presume  that  Federally  recognized 
Tribes  carry  out  “essential 
governmental  functions”,  especially 
since  the  purposes  of  the  two  statutes 
are  different. 

The  Agency  believes  that  this  second 
criterion  will  not  pose  a  barrier  to 
treatment  of  Tribes  as  States.  Based  on 
the  comments  received,  the  Agency 
believes  that  most  Tribes  will  be  able  to 
meet  this  requirement  with  relative  ease. 
The  Agency  recognizes  that,  in  general. 
Federally  recognized  Tribes  do  carry  out 
“substantial  governmental  duties  and 
powers.”  However,  the  Agency  has  a 
statutory  obligation  to  m^e  this 
determination  on  a  case-by-case  basis. 
Therefore,  the  Agency  does  not  believe 
that  it  is  appropriate  to  create  a 
presumption  (whether  conclusive  or 
rebuttable  in  nature)  that  all  Federally 
recognized  Tribes  are  “carrying  out 
substantial  governmental  duties  and 
powers.” 

The  comments  expressed  the  general 
view  that  the  proposed  requirements  for 
submission  of  documentation  [e.g.. 

Tribal  constitutions,  codes,  etc.)  would 
be  unduly  burdensome  and  unnecessary. 
Based  on  the  comments  received,  the 
Agency  is  relaxing  the  proposed  rule  so 
as  not  to  require  such  documentation 
initially.  Rather,  the  Agency  will  require 
a  narrative  statement:  (1)  Describing  the 
form  of  Tribal  government;  (2) 
describing  the  types  of  substantial 
governmental  functions  currently 
performed;  and  (3)  identifying  the  source 
of  the  authority  to  perform  these 
functions  (e.g..  Tribal  constitutions, 
codes,  etc.).  The  Agency  is,  however, 
continuing  to  require  documentation  to 
support  the  Tribe’s  claim  of  jurisdiction. 
Additionally,  the  Agency  is  reserving 
the  right  to  request  supplemental 
information  as  it  may  deem  necessary. 

Finally,  one  commenter  inquired  as  to 
whether  an  applicant  must  be  exercising 
each  of  the  tj^es  of  substantial 


governmental  functions  listed  in 
S  142.76(b)(1)  and  §  145.52(b)(1)  [i.e.. 
police  powers  afiecting  the  health, 
safety  and  welfare,  taxation,  and  power 
of  eminent  domain)  to  meet  this 
criterion.  The  Agency  merely  intended 
the  listed  types  of  functions  as 
examples.  It  is  not  necessary  that  an 
applicant  be  currently  performing  each 
such  function  to  qualify  for  “treatment 
as  a  State.” 

3.  Jurisdiction 

The  third  requirement  a  Tribe  must 
meet  for  “treatment  as  a  State”  is  that 
the  functions  to  be  exercised  by  the 
Tribe  must  be  within  the  “area  of  the 
Tribal  Government’s  jurisdiction.”  EPA 
interprets  this  statutory  language  to 
mean  that  the  Tribal  government  must 
have  both  the  subject  matter  and 
geographical  jurisdiction  necessary  to 
administer  a  Public  Water  System  and/ 
or  Underground  Injection  Control 
program. 

A  number  of  commenters  urged  that 
the  Agency  should  automatically 
assume  (or  establish  a  rebuttable 
presumption  to  the  efiect)  that  a  Tribal 
government  has  the  necessary 
jurisdiction  to  administer  and  enforce 
either  the  Public  Water  System  program 
or  the  Underground  Injection  Control 
program  within  the  exterior  boundaries 
of  the  particular  Tribe’s  reservation.  The 
concern  of  the  commenters  appears  to 
have  been  two-fold.  First  many 
commenters  expressed  the  view  that 
Tribes  should  not  face  the  burden  of 
proving  their  jurisdiction,  i.e.,  that  they 
should  receive  the  same  general 
recognition  of  sovereign  authority  that 
EPA  accords  States  when  reviewing 
applications  for  primacy.  A  related,  but 
different,  concern  is  that  EPA  should  not 
establish  a  process  for  resolving 
jurisdictional  disputes  that  allows  States 
to  impede  Tribal  assertions  of 
jurisdiction  over  reservation  lands.  This 
second  concern  is  addressed  in  Section 
111(B)(5)  of  this  preamble. 

The  Agency  recognizes  that  there  is 
substantial  support  for  the  general 
proposition  that  a  Tribal  government 
has  jurisdiction  to  administer  a  Public 
Water  System  and/or  Undergroimd 
Injection  Control  program  within  the 
exterior  boundaries  of  the  Tribe’s 
reservation.  The  Agency  does  not 
believe,  however,  that  it  is  appropriate 
to  establish  a  rebuttable  presumption 
concerning  Tribal  governmental 
jurisdiction  on  reservation  lands.  EPA  is 
under  a  duty  to  ensure  that  all  public 
water  systems  and  undergroimd 
injection  control  activities  are  being 
regulated  by  EPA,  the  Tribes,  or  States. 
Just  as  when  EPA  considers  an 
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application  for  State  primacy,  EPA  must 
not  delegate  enforcement  responsibility 
to  a  Tribe  unless  the  Tribe  can 
adequately  show  it  possesses  the 
requisite  jurisdiction.  Establishment  of  a 
presumption  regarding  Tribal 
jurisdiction  would  not  be  protective  of 
human  health  and  the  environment  since 
Tribal  authority  may,  in  some  instances, 
be  in  question. 

The  inappropriateness  of  establishing 
a  presumption  is  exemplified  by  the 
comments  of  the  Penobscot  Tribe  of 
Maine  requesting  that  EPA  promulgate 
special  regulations  to  enable  the 
Penobscot  Tribe  to  be  treated  as  a  State 
for  purposes  of  both  the  Public  Water 
System  and  Underground  Injection 
Control  programs.  This  request  is  based 
on  the  fact  that  under  the  terms  of  the 
Maine  Indian  Land  Claims  Settlement 
Act  of  1980  (25  U.S.C.  1721  et  seq.]  and 
the  Maine  Implementation  Act  (30  Me. 
Rev.  Stat.  Ann.  section  670  et  seq.  (1979, 
as  amended  1981)]  the  State  has  limited, 
but  not  clearly  defined,  regulatory 
jiuisdiction  over  the  lands  within  the 
exterior  boundaries  of  the  Tribe’s 
reservation,  presumably,  the  other  two 
Federally  recognized  Tribes  which  were 
parties  to  the  Maine  Settlement  Act,  the 
Passamaquoddy  Tribe  and  the  Houlton 
Band  of  Maliseet  Indians,  are  subject  to 
the  same  jurisdictional  infirmity.  In 
addition,  different  jurisdictional 
problems  may  arise  with  respect  to 
complex  ownerships  potentially 
involving  Federal,  State,  and  Tribal 
jurisdiction  vrithin  so-called 
“checkerboard  areas”  (Le.,  fee  lands 
ovtmed  by  non-Indians  or  non-Indian 
entities  interspersed  with  Indian  owned 
lands  within  the  exterior  boundaries  of 
reservations). 

The  request  that  a  given  Tribe 
establish  its  jurisdiction  for  either  a 
Public  Water  System  program  or  an 
Underground  Injection  Control  program 
is  not  meant  to  be  a  barrier  or  deterrent 
to  that  Tribe’s  attainment  of  primacy. 
Rather,  it  reflects  the  need  to  identify  at 
an  early  date  the  presence  or  absence  of 
a  key  element  to  effective 
administration  of  either  program.  The 
EPA  recognizes  its  statutory 
responsibility  not  to  delegate 
enforcement  authority  to  a  Tribe  unless 
the  Tribal  government  possesses  the 
necessary  regulatory  authority. 
Therefore,  EPA  believes  that  it  would  be 
inappropriate  to  develop  special 
procedures  to  allow  Tribes  which  do  not 
meet  the  statutory  criteria  under  section 
1451(a]  nonetheless  to  be  treated  as  a 
State  as  requested  by  the  Penobscot 
Tribe.  Furthermore,  EPA  believes  it 
lacks  the  statutory  authority  to  make 
funds  available  under  section  1443  to 


Tribes  which  do  not  qualify  for 
“treatment  as  a  State”,  as  further 
requested  by  the  Penobscot  Tribe. 

Several  commenters  suggested  that 
for  jurisdictional  determinations  the 
Agency  should  include  a  definition  of 
“Indian  lands”  in  the  regulations  which 
equates  Indian  lands  with  “Indian 
Country.”  The  pertinent  text  of  18  U.S.C. 
1151  is  as  follows: 

*  *  *  the  term  “Indian  Country",  as  used 
in  this  chapter,  means  (a)  all  land  within  the 
limits  of  any  Indian  reservation  under  the 
jurisdiction  of  the  United  States  Government, 
notwithstanding  the  issuance  of  any  patent, 
and,  including  rights-of-way  running  through 
the  reservation,  (b)  all  dependent  Indian 
communities  within  the  borders  of  the  United 
States  whether  within  the  original  or 
subsequently  acquired  territory  thereof,  and 
whether  within  or  without  the  limits  of  a 
state,  and  (c)  all  Indian  allotments,  the  Indian 
titles  to  which  have  not  been  extinguished, 
including  rights-of-way  running  through  the 
same. 

One  of  the  commenters  noted  further 
that  the  draft  Underground  Injection 
Control  Direct  Implementation 
Regulations  (52  FR 17684)  proposed  to 
adopt  the  18  U.S.C.  1151  detinition  and 
that,  to  be  consistent,  it  should  also  be 
used  in  these  regulations. 

The  EPA’s  recognition  that  there  is 
substantial  support  for  the  general 
proposition  that  a  Tribal  government 
has  jurisdiction  to  administer  a  Public 
Water  System  and/or  an  Underground 
Injection  Control  program  within  the 
exterior  boundaries  of  a  Tribe’s 
reservation  does  not  require  the  Agency 
to  adopt  a  definition  of  “Indian  lands” 
which  equates  this  term  with  the  term 
“Indian  Country.” 

The  adoption  of  the  “Indian  Country” 
deHnition  within  the  Underground 
Injection  Control  Direct  Implementation 
draft  regulations  reflects  EPA’s  basic 
concern  with  ensuring  that  all 
imderground  injection  activities  on  all 
lands,  including  Indian  lands,  are 
regulated.  By  contrast,  the  basic  concern 
addressed  by  these  regulations  is  to 
allow  an  eligible  Indian  Tribe  to 
regulate  public  water  systems  and 
underground  injection  activities  located 
only  on  those  lands  over  which  the 
Tribe  adequately  demonstrates  its 
jurisdiction.  In  short,  the  underlying 
concern  addressed  by  these  regulations 
is  not  as  broad  as  the  basic  concern 
addressed  by  the  Underground  Injection 
Control  Direct  Implementation  proposed 
regulations  of  May  11, 1987. 

Furthermore,  EPA  believes  that 
adoption  of  the  proposed  definition  of 
“Indian  Country”  would  tend  to 
generate  additional  jurisdictional 
disputes.  This  is  because  the  term 
“Indian  Country”  encompasses  areas 


which  are  “dependent  Indian 
communities.”  The  issue  of  whether  a 
particular  area  constitutes  a  “dependent 
Indian  community”  is  inherently 
complex;  what  constitutes  the  proper 
resolution  of  this  issue  will  be  the 
subject  of  sharply  divergent,  views 
among  the  affected  governmental 
entities.  To  effectively  increase  the 
number  of  potentially  disputed  areas 
would  not  be  in  the  best  interest  of  the 
public  health.  Also,  regulated  entities 
carrying  on  activities  within  disputed 
areas  would  be  presented  with 
uncertainty  as  to  whether  a  particular 
Indian  Tribe  or  another  governmental 
entity  was  the  proper  regulatory 
authority. 

Finally,  the  comments  received  from 
Indian  Tribes  indicate  a  basic  concern 
with  obtaining  authority  to  administer 
Public  Water  System  and  Underground 
Injection  Control  programs  within  the 
exterior  boundaries  of  their  respective 
reservations.  The  Agency  does  not  need 
to  adopt  the  definition  of  “Indian 
Country”  to  meet  this  basic  concern. 
EPA  notes  that  this  rule  is  not  intended 
to,  and  does  not,  preclude  a  Tribe  from 
applying  for  “treatment  as  a  State”  with 
respect  to  any  lands  over  which  it 
believes  it  has  jurisdiction. 

To  assist  EPA  in  reviewing  the  Tribe's 
assertion  of  jurisdiction,  the  Agency  is 
adding  a  requirement  to  §  §  142.76(c)  and 
145.56(c)  that  the  Tribe  submit  a 
statement  signed  by  the  Tribal  Attorney 
General  or  an  equivalent  official 
explaining  the  legal  basis  for  the  Tribe’s 
regulatory  jurisdiction  to  administer  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 
The  statement  is  similar  to  the 
statement  currently  required  of  States 
applying  for  Underground  Injection 
Control  primacy  (40  CFR  145.24).  It  is  a 
logical  supplement  to  the  jurisdictional 
documentation  mentioned  in 
§§  142.76(c)  and  145.56(c)  of  the 
proposed  rule,  which  is  still  required 
under  this  final  rule  (a  map,  copies  of 
tribal  codes  and  ordinances,  etc.)  The 
Attorney  General’s  statement  with  the 
supporting  documentation  will  assist 
EPA  in  verifying  that  the  Tribe  has  the 
necessary  jurisdiction  to  run  a  Public 
Water  System  and/or  Underground 
Injection  Control  program. 

4.  Tribal  Capability 

The  fourth  criterion  that  a  Tribe  must 
meet  is  that  in  the  Administrator’s 
judgment  it  must  be  “reasonably 
expected  to  be  capable”  of 
administering  an  effective  program.  In 
making  his  determination  as  to  whether 
a  Tribe  has  shown  that  it  is  “reasonably 
expected  to  be  capable”  of 
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administering  an  effective  Public  Water 
System  and/or  Underground  Injection 
Control  program,  the  Administrator  will 
consider  six  factors:  (1)  the  Tribe’s 
previous  management  experience;  (2) 
existing  environmental  or  public  health 
programs  administered  by  the  Tribe;  (3) 
its  accounting  and  procurement  systems; 
(4)  the  mechanism(s]  in  place  for 
carrying  out  the  executive,  legislative, 
and  judicial  functions  of  the  Tribal 
government;  (5)  the  relationship 
between  the  owner/operator  of  the 
public  water  systems  and/or 
underground  injection  wells  and  the 
administrative  agency  of  the  Tribal 
government  which  is,  or  will  be, 
designated  as  the  primacy  agent;  and  (6) 
the  technical  and  administrative 
capabilities  of  the  staff  to  administer 
and  manage  the  Public  Water  System 
and/or  Underground  Injection  Control 
program(s)  or  a  plan  describing  how  the 
Tribe  intends  to  obtain  the  additional 
technical  and  administrative  staff 
necessary  to  manage  either  program. 

One  commenter  noted  that  the  Agency 
should  look  at  general  management 
experience.  EPA  agrees  and  emphasizes 
that  the  description  of  the  Tribe’s 
previous  management  experience  may 
include  information  which  indicates  that 
the  Tribe  has  the  general  managerial 
expertise  to  administer  an  effective 
Public  Water  System  and/or 
Underground  Injection  Control  program. 
One  source  of  information  that  a  Tribe 
may  use  to  demonstrate  managerial 
capability  is  administration  of  programs 
and  services  under  contracts  authorized 
by  the  Indian  Self-Determination  and 
Education  Assistance  Act  (Pub.  L.  93- 
638),  the  Indian  Mineral  Development 
Act  (Pub.  L.  97-382),  and  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (Pub.  L.  86-121). 

The  Agency  recognizes  that  many 
Tribes  may  not  have  experience  in 
administering  environmental  programs. 
Although  lack  of  this  experience  will  not 
preclude  a  Tribe  from  demonstrating  the 
required  capability,  the  presence  of  such 
experience  will  be  of  significant 
importance  to  the  Agency. 

Some  comments  were  received  with 
respect  to  the  proposed  requirement  that 
a  Tribe  describe  the  “technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective” 
Public  Water  System  and/or 
Underground  Injection  Control  program. 
The  commenters  stated  that  few  Tribes 
have  existing  technical  staff  to  operate 
such  programs.  Therefore,  in  response, 
the  Agency  is  changing  §§  142.72, 142.76, 
145.52,  and  145.56  to  require  that  a  Tribe 
show  that  it  has  either  the  necessary 
staff  or  a  viable  plan  to  acquire  the 


additional  technical  and  administrative 
expertise.  'This  presumes  that  while  a 
Tribe  may  not  yet  possess  all  the 
necessary  existing  technical  and 
adminstrative  expertise  to  administer 
these  programs  at  the  outset,  at  a 
minimum,  it  must  possess  the 
administrative  and  technical  expertise 
necessary  to  begin  development  of  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 

The  EPA,  in  its  July  27  notice, 
proposed  to  require  a  Tribe  to  supply 
information  on  its  accounting  and 
procurement  system.  The  purpose  of  this 
require  nent  is  to  make  an  applicant 
demonstrate  its  capability  to  track 
program  funding.  A  description  of  this 
function  may  be  included  in  the  Tribe’s 
discussion  of  previous  managerial 
experience.  This  requirement  is 
unchanged  from  the  July  27  proposal. 

The  EPA  is  requesting  information  on 
the  Tribe’s  executive,  legislative,  and 
judicial  functions  to  assure  that  the 
Tribe  has  the  capability  to:  enact 
enforceable  public  water  system  and/or 
underground  injection  control 
regulations,  administer  and  enforce 
effectively  those  regulations,  and 
adjudicate  alleged  violations  of  those 
regulations. 

Some  commenters  felt  that  it  is 
inappropriate  for  the  Agency  to  expect 
Tribes  to  have  separate  executive, 
legislative,  and  judicial  branches,  as  do 
State  governments.  The  Agency  is  not 
requiring  that  Tribal  governments  have 
the  same  structure  as  State 
governments.  On  the  other  hand,  the 
Agency  believes  it  is  appropriate  to 
request  Tribes  to  make  a  showing  that 
their  respective  Tribal  governments  do, 
in  fact,  carry  out  the  legislative, 
executive,  and  judicial  functions 
necessary  to  adminis  .er  effectively  a 
Public  Water  System  and/or 
Underground  Injection  Control  program. 

The  EPA’s  evaluation  of  the  Tribe’s 
capability  will  also  consider  the 
relationship  between  the  existing  or 
proposed  Tribal  agency  which  will 
assume  primary  enforcement  authority 
and  the  owner /operator  of  the  public 
water  systems  and/or  the  underground 
injection  wells  the  agency  would 
regulate.  A  common  situation  among 
Indian  Tribes  is  that  the  Tribe  is  the 
owner/ operator  of  the  public  water 
systems  and/or  the  injection  wells. 
’Tribal  ownership  of  the  public  water 
systems  or  underground  injection  wells 
could  result  in  a  conflict  of  interest  if 
EPA  delegated  primary  enforcement 
responsibility  to  the  Tribe,  since  the 
Tribe  would  be  regulating  itself. 

Many  comments  were  received 
indicating  that  Tribes  believe  they 


would  not  be  in  a  conflict  of  interest 
situation  if  they  owned  and  operated  the 
public  water  systems  and/or  the 
underground  injection  wells  they  would 
be  regulating  under  primacy.  The 
preamble  to  the  proposed  rule  indicated 
that  Tribes  would  have  to  resolve  the 
owner/ operator  conflict  in  order  to 
receive  primacy,  but  not  for  treatment  as 
a  State  designation.  The  Agency  still 
believes  that  the  independence  of  the 
regulator  and  regulatee  is  necessary  to 
best  assure  elective  and  fair 
administration  of  these  programs. 

However,  the  resolution  of  the  matter 
is  not  meant  to  require  the  Tribes  to 
divest  themselves  of  these  systems  [i.e., 
sell  the  systems).  As  stated  in  the 
proposed  regulations,  a  possible  solution 
to  the  problem  could  be  the 
development  of  a  Tribal  utility  authority 
or  an  independent  environmental 
commission.  Failure  to  resolve  the 
owner/operator  conflict  will  not 
preclude  a  Tribe  from  being  eligible  for 
“Treatment  as  a  State”,  but  is  intended 
to  signal  Tribes  at  an  early  date  about  a 
potential  bar  to  primacy  that  must  be 
resolved.  Resolution  of  the  regulator/ 
regulatee  issue  relative  to  primacy  will 
be  evaluated  on  a  case-by-case  basis. 

One  of  the  commenters  pointed  out 
that  States  are  sometimes  owners/ 
operators  of  public  water  systems  over 
which  they  have  primary  enforcement 
responsibility.  Examples  the  commenter 
pointed  out  include  State  universities, 
prisons,  and  hospitals.  'The  Agency  is 
aware  of  this  situation;  however,  Ae 
actual  number  of  these  types  of  systems 
in  States  is  quite  small  in  proportion  to 
the  total  inventory.  In  addition,  State 
infrastructures  are  typically  such  that 
the  State  agency  operating  the  State 
public  water  systems  is  not  the  same 
State  agency  that  has  primary 
enforcement  authority.  This  is  in 
contrast  to  the  typical  situation 
exhibited  by  Indian  Tribes  which  own 
and  operate  most  or  all  of  the  public 
water  systems  on  their  reservations. 

The  Agency  considered  in  its  July  27 
proposal  whether  the  eligibility  and 
primary  enforcement  requirements 
would  tend  to  exclude  the  smaller 
Tribes.  To  address  the  concerns  of  small 
Tribes,  as  reflected  in  several  of  the 
comments,  EPA  will  consider 
applications  by  a  group  or  consortium  of 
Tribes  within  the  same  geographical 
area.  However,  the  applicant  must  still 
meet  all  the  eligibility  requirements  to 
be  treated  as  a  State,  particularly  the 
jurisdictional  requirement.  In  response 
to  a  comment,  EPA  in  this  rule  will 
include  a  deHnition  of  “Interstate 
Agency”  in  §  142.2  for  the  Public  Water 
System  program.  A  definition. 
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“Interstate  Agency”  for  the 
Underground  Injection  Control  program 
was  previously  proposed. 

As  stated  earlier  in  this  notice,  many 
Tribes,  particularly  the  smaller  Tribes, 
may  feel  that  it  is  not  cost-elective  or 
otherwise  beneficial  to  apply  for 
primary  enforcement  responsibility 
because  of  funding  and  workload 
consideration.  The  Agency  anticipates 
that,  in  general  a  certain  mininum  size 
(as  determined  by  tribal  populations,  the 
size  of  the  regulated  community,  and  the 
number  of  entities  regulated]  will  prove 
necessary  for  Tribes  to  effectively  and 
efficiently  administer  these  programs. 

The  EPA  further  anticipates  thal  in 
general  the  smcdler  Tribes  will  have 
difficulty  obtaining  the  required 
expertise  to  administer  efiectively  these 
programs.  Consequently,  the  Agency 
encourages  smaller  Tribes  to  consider 
consortiums  or  intertribal  agencies  as 
ways  to  obtain  the  necessary  expertise 
to  administer  these  programs  and  to 
make  the  attainment  of  primacy  cost- 
effective  and  beneficial  to  the  Tribe.  The 
Agency  will  consider  and  evaluate  all 
applications  it  receives,  regardless  of 
the  applicant’s  size,  on  a  case-by-case 
basis. 

5.  Process  for  Evaluating  Applications 

Within  thirty  days  after  receipt  of  a 
Tribe’s  complete  application  for 
treatment  as  a  State  (which  has  all  the 
information  required  in  §  142.76  and/or 
§  145.56),  EPA  will  notify  appropriate 
governmental  entities  [e^.,  neighboring 
Tribal  and  State  governments]  of  the 
receipt  of  the  application  and  the 
substance  of  the  Tribe’s  jurisdictional 
assCTtions.  Each  of  the  governmental 
entities  will  have  thirty  days  after 
receipt  of  the  notice  to  submit  comments 
to  EPA.  Comments  will  be  limited  solely 
to  the  issue  of  the  Tribe’s  assertion  of 
jurisdiction.  EPA  will  not  consider 
comments  directed  to  whether  the  Tribe 
meets  EPA’s  other  requirements  for 
treatment  as  a  State. 

If  an  Indian  Tribe’s  asserted 
jurisdiction  is  subjected  to  a  competing 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of 
comments  received,  will  evaluate  the 
validity  of  any  challenge  to  the  Tribe’s 
jurisdictional  claim  for  the  Public  Water 
System  and/or  Underground  Injection 
Control  programs  and  make  a  final 
decision  on  the  Tribe’s  jurisdictional 
claim.  If  the  Administrator  concludes 
that  the  Tribe  has  not  adequately 
demonstrated  its  jurisdiction  wi^ 
respect  to  an  area  in  dispute,  then  Tribal 
primacy  will  be  restricted  accordingly. 
Any  such  determination  by  the 


Administrator  is  not  a  determination  of 
a  Tribe’s  general  regulatory  jurisdiction, 
but  only  jurisdiction  relative  to 
administration  of  the  Public  Water 
System  and/or  Underground  Injection 
Control  programs. 

This  procedure  does  not  imply  that 
States  or  Federal  agencies  have  veto 
power  over  Tribal  applications  for 
“treatment  as  a  State.”  Rather,  the 
procedure  is  simply  intended  to  ensure 
that  the  Tribe  has  the  necessary 
jurisdiction  to  administer  a  Public  Water 
System  and/or  Underground  Injection 
Control  program. 

The  EPA  received  several  comments 
stating  that  the  Agency  should  approve 
all  applications  for  “treatment  as  a 
State”  within  a  specified  time  period 
[i.e.,  90  or  120  days].  Though  the  Agency 
agrees  with  the  intent  of  the  suggestions, 
it  does  not  believe  that  it  will  be 
possible  to  apiNwe  or  disapprove  all 
applications  for  “treatment  as  a  State” 
within  a  designated  time  frame.  The 
Agency  fully  anticipates  that  there  will 
be  instances  where  the  jurisdictional 
and  capability  determinations  will 
require  the  Agency  to  go  back  to  a  Tribe 
for  clarification  or  additional 
information.  Likewise,  the  Agency’s 
experience  with  State  primacy 
applications  for  the  Underground 
Injection  Control  and  Public  Water 
System  programs  indicates  that  at  times 
m£iny  meetings  and  communications 
between  EPA  and  a  State  are  necessary 
before  all  requirements  are  met.  The 
Agency  believes  that  the  same  process 
of  negotiation  and  communication  with 
Tribes  will  be  beneficial  in  ensuring  that 
Tribes  meet  the  “treatment  as  a  State” 
criteria  in  an  expeditious  manner. 

If  the  Administrator  determines  that  a 
Tribe  meets  all  the  requirements  of 
Subpart  H  and/or  Subpart  E,  a  Tribe  is 
then  eligible  to  apply  for  a  development 
grant  and  primary  enforcement 
responsibility  for  the  Public  Water 
System  and/or  Underground  Injection 
Control  programs  and  associated 
funding  to  administer  effective 
programs. 

One  commenter  suggested  that 
applications  for  “treatment  as  a  State” 
and  for  development  grants  occur  at  the 
same  time.  An  applicant  should  note 
that  EPA  will  not  award  a  development 
grant  imtil  the  applicant  is  found  eligible 
to  be  treated  as  a  State.  Though  EPA 
sees  no  reason  to  bar  an  applicant  from 
applying  for  “treatment  as  a  State”  and 
for  a  development  grant  simultaneously, 
it  cautions  applicants  to  contact  the 
appropriate  EPA  Regional  Office  to 
ensure  that  the  requirements  to  be 
treated  as  a  State  and  to  receive  a 
development  grant  are  understood. 


C.  Requirements  for  Primary 
Enforcement  Responsibility 

1.  Tribal  Primacy  Requirements 

As  stated  above.  Tribes  which  meet 
the  requirements  for  treatment  as  States 
are  eligible  to  apply  for  primary 
enforcement  responsibility  for  these 
programs.  The  EPA  has  promulgated 
regulations  specifying  requirements  for 
primary  enforcement  responsibility  for 
the  Public  Water  System  program  (40 
CF'R  Part  142]  and  the  Underground 
Injection  Control  program  (40  CFR  Part 
145].  States  and  Indian  Tribes  treated  as 
States  must  meet  the  minimum  program 
requirements  specified  in  these  parts  for 
EPA  to  grant  primary  enforcement 
responsibility. 

The  EPA  considered  in  its  July  27 
proposal  which  requirements  currently 
applicable  to  States  seeking  primacy 
should  apply  to  Indian  Tribes.  Section 
1451(b](2]  of  the  Safe  Drinking  Water 
Act  is  instructive.  It  states  that 
“(njothing  in  this  Section  shall  be 
construed  to  allow  Indian  Tribes  to 
assume  or  maintain  primary 
enforcement  responsibility  for  public 
water  systems  or  for  underground 
injection  control  in  a  manner  less 
protective  of  the  health  of  persons  than 
such  responsibility  may  be  assumed  or 
maintained  by  a  State.”  In  the  July  27 
Federal  Register  notice,  EPA  proposed 
that,  except  for  the  laboratory 
certification  and  the  criminal 
enforcement  responsibility 
requirements,  as  described  below,  all 
primary  enforcement  responsibility 
requirements  for  Public  Water  System 
and/or  Underground  Injection  Control 
programs  applicable  to  States  also  apply 
to  Indian  Tribes.  The  Agency  in  this  rule 
retains  the  same  requirements  for  Indian 
Tribes  as  described  in  the  July  27 
proposal. 

One  of  the  commenters  expressed 
concern  about  the  ability  of  non-Indians 
generally  to  participate  in  the  Tribal 
regulatory  decision-making  process.  The 
EPA  points  out  that  the  requirements  for 
primacy  include  the  provisions  for 
public  participation  by  the  affected 
population  in  the  Tribal  regulatory 
decision-making  process  (See  40  CFR 
Part  124].  Specifically,  the  applicant 
must  afford  public  participation  in 
regulatory  decisions  pertaining  to,  but 
not  limited  to,  rulemaking,  permit 
hearings,  and  aquifer  exemptions.  This 
will  ensure  that  the  concerns  of  the  non- 
Indian  portion  of  the  affected  population 
are  brought  to  the  attention  of  the  Tribal 
government.  It  should  also  be  noted  that 
the  Indian  Civil  Rights  Act  of  1968  (Pub. 
L.  90-284]  affords  non-Indians  as  well  as 
Indians  certain  protections  which  are 
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similar  in  nature  to  "due  process”  or 
“equal  protection”  safeguards. 

Four  commenters  stated  that  the 
primary  enforcement  requirements 
proposed  for  Tribes  were  more  stringent 
than  those  that  States  must  meet.  The 
EPA  disagrees.  As  stated  in  the  July  27 
proposal,  Tribes  must  meet  the  same 
requirements  as  States  except  in  the 
areas  of  laboratory  certification  and 
criminal  enforcement  responsibility.  The 
commenters  may  have  misunderstood 
the  Agency’s  July  27  proposal  by 
confusing  the  requirements  Tribes  must 
meet  for  “treatment  as  a  State”  with  the 
primary  enforcement  responsibility 
requirements.  These  two  sets  of 
requirements  are  separate  and  distinct. 
Section  1451(b)(1)  of  the  Act  effectively 
requires  the  Agency  to  develop 
regulations  that  enable  Tribes  to  be 
treated  as  States.  The  Agency  has  done 
this  by  establishing  the  criteria  Tribes 
must  meet  to  be  treated  as  States  under 
subparts  H  and  E.  The  Agency  fully 
intends  that  once  Tribes  do  meet  the 
regulatory  requirements  for  “treatment 
as  a  State”  that  they  will  be  treated  in 
the  same  manner  as  States  except  where 
noted  in  this  rule  [i.e.,  grant  match 
requirements,  developmental  grant  time 
frames,  primary  enforcement 
responsibility  requirements,  etc.). 

Several  commenters  stated  that  EPA 
should  be  flexible  in  the  primary 
enforcement  requirements  that  Tribes 
must  meet.  They  stated  that  some  Tribes 
may  not  be  able  to  meet  all  the 
requirements  and  that  EPA  should 
consider  a  waiver  of  some  primacy 
requirements  to  enable  the  applicant  to 
receive  primacy.  The  EPA  believes  that 
additional  flexibility  beyond  waiver  of 
the  criminal  enforcement  and  laboratory 
certification  requirements  would  be 
inappropriate  and  might  be  less 
protective  of  the  public  health  and  the 
environment.  Two  commenters 
suggested  that  Indian  Tribes  should  be 
able  to  apply  for  “partial  primacy”  for 
certain  parts  of  the  program(s).  The 
EPA’s  policy  for  the  Public  Water 
System  and  Underground  Injection 
Control  programs  is  to  delegate  primary 
enforcement  responsibility  for  all 
program  activities  and  not  allow  partial 
program  delegations.  Consequently, 
when  an  Indian  Tribe  or  State  applies 
for  Public  Water  Supply  primacy  under 
section  1413  of  the  Safe  Drinking  Water 
Act,  it  must  assume  all  the  requirements 
found  in  §  142.10.  Likewise,  when  an 
Indian  Tribe  applies  for  Underground 
Injection  Control  primacy  programs 
under  sections  1422  and/or  1425  of  the 
Safe  Drinking  Water  Act,  it  must  assume 
all  the  requirements  found  in  §§  145.11, 
145.12, 145.13  (as  amended  for  Indian 


Tribes),  and  145.14.  However,  a  Tribe 
may  apply  for  primacy  over  a  particular 
class  of  injection  wells  without  applying 
for  primacy  over  other  classes. 

2.  Primacy  Requirements  Not  Applicable 
to  Tribes 

The  Agency  has  determined  that  it  is 
inappropriate  to  require  Tribes  to  meet 
the  primary  enforcement  responsibility 
requirements  found  in  §  142.10(b)(3), 
development  of  a  laboratory 
certification  program,  and  §  145.13 
pertaining  to  criminal  enforcement 
jurisdiction.  Section  142.10(b)(3)  requires 
a  State  seeking  primacy  for  a  Public 
Water  System  program  to  establish  and 
maintain  a  State  program  for  the 
certification  of  laboratories  conducting 
analytical  measurements  of  drinking 
water  contaminants.  To  comply  with  the 
statute,  EPA  is  amending  §  142.10(b)(3) 
so  that  an  Indian  Tribe  will  not  have  to 
establish  a  separate  or  independent 
laboratory  certiHcation  program  in  order 
to  receive  primary  enforcement 
responsibility.  If  a  Tribe  chooses  to 
avail  itself  of  the  laboratory  certiHcation 
waiver  provision.  EPA  will  require  each 
Tribe  to  demonstrate  that  it  has  access 
to  a  State  or  EPA  certiHed  laboratory  to 
conduct  all  required  analyses  through 
formal  agreements  or  other 
arrangements. 

The  EPA  received  four  comments  on 
this  issue,  each  supporting  the 
laboratory  certification  waiver.  The 
commenters  stated  that  the  laboratory 
certification  requirements  could  bar 
small  tribes  from  seeking  primacy  and 
that,  in  general,  most  Tribes  would  not 
be  able  to  develop  a  laboratory 
certiHcation  program.  The  EPA  agrees. 
The  waiver  in  §  142.10(b)(3).  is 
promulgated  as  proposed. 

Section  145.13  of  the  Underground 
Injection  Control  regulations  requires 
that  a  State  have  criminal  enforcement 
authority  to  obtain  primacy.  Likewise, 

§  142.10(b)(vi)  requires  that  a  State  have 
authority  to  assess  civil  or  criminal 
penalties  to  obtain  primacy  for  Public 
Water  System  programs.  EPA  interprets 
section  1451  to  mean  that  criminal 
enforcement  jurisdiction  shall  not  be  a 
requirement  for  granting  primacy  to 
Indian  Tribes.  Therefore,  this  rule 
amends  §  145.13  to  state  that  Tribes  will 
not  be  required  to  possess  and/or 
exercise  criminal  enforcement  authority 
as  a  condition  of  obtaining  primary 
enforcement  responsibility.  Instead, 

§  145.13  requires  Tribes  to  develop  a 
memorandum  of  agreement  with  EPA  to 
refer  criminal  enforcement  matters  to 
the  Administrator  in  an  appropriate  and 
timely  manner.  EPA  is  not  making  a 
similar  change  to  §  142.10,  since  for 
Public  Water  System  primacy  a  Tribe 


need  not  have  criminal  enforcement 
authority. 

All  commenters  favored  this  change 
though  two  commenters  expressed 
concerns  about  how  this  process  will 
work.  One  commenter  voiced  the 
concern  that  care  should  be  taken  to 
ensure  that  speciHc  language  is 
developed  detailing  conditions  under 
which  a  Tribe  will  refer  criminal 
enforcement  cases  to  EPA.  The  EPA 
shares  this  concern  and  will  require  that 
all  proposed  memoranda  of  agreement 
be  submitted  simultaneously  with  the 
primary  enforcement  responsibility 
application  to  ensure  that  criminal 
enforcement  cases  are  referred  in  a 
timely  manner.  Another  commenter 
wrote  that  the  criminal  enforcement 
referrals  in  §  145.13  should  not  bar  or 
remove  Tribal  courts  from  the 
enforcement  process.  The  EPA  agrees 
and  believes  that  the  process  outlined  in 
this  rule  will  not  interfere  with 
authorized  Tribal  enforcement  activities. 
Tribes  retain  their  own  authority  to 
pursue  criminal  enforcement  cases.  The 
EPA  points  out  that  a  Tribe’s  criminal 
enforcement  jurisdiction  does  not 
extend  to  non-Indians  unless  Congress 
has  explicitly  so  provided  by  treaty  or 
statute.  The  procedure  outlined  in 
§  145.13  does  not  diminish  Tribal 
criminal  enforcement  authority. 

3.  Administrative  Options  Available  to 
Tribes 

Several  commenters  urged  that  these 
regulations  should  allow  Indian  Tribes 
flexibility  to  meet  the  primary 
enforcement  requirements.  For  example, 
several  of  the  comments  stated  that 
Tribes  should  be  able  to  meet  program 
requirements  through  contracts,  grants, 
or  memoranda  of  agreement  with  States 
or  the  Indian  Health  Service.  ’The  EPA 
agrees  that  there  are  various 
administrative  and  organizational 
options  available  to  Tribes  in 
implementing  the  Public  Water  System 
and  Underground  Injection  Control 
programs.  However,  the  Agency 
cautions  that  not  all  program  functions 
can  be  accomplished  through  a  contract, 
grant,  or  a  memorandum  of  agreement. 
For  example,  EPA  will  not  approve 
delegation  of  the  enforcement  function 
through  a  contract  or  memorandum  of 
agreement  because  that  would  be 
inconsistent  with  EPA’s  primacy 
policies.  For  activities  such  as  plan 
review  and  inspections,  the  Tribe  may 
consider  other  administrative 
arrangements.  Tribes  should  be  aware 
that  EPA  will  require  the  Tribe  to  have 
the  basic  “in-house”  capabilities  to 
attain  and  administer  Public  Water 
System  and/or  Underground  Injection 
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Control  programs.  Administrative 
arrangements  which  result  in  “paper”  or 
“shell”  programs  will  be  unacceptable  to 
the  Agency. 

Three  commenters  wrote  that  EPA 
should  establish  “core  primacy 
requirements”  for  all  EPA  programs  so 
Tribes  will  only  have  to  apply  a  single 
time  for  all  Agency  programs.  The  EPA 
believes  that  this  is  administratively 
infeasible  since  Agency  programs  have 
different  statutory  bases  and 
consequently  different  program 
requirements. 

4.  Primacy  Technical  Assistance 

Two  commenters  stated  that  EPA  has 
a  statutory  obligation  under  section  1442 
of  the  Safe  Drilling  Water  Act  to  assist 
Tribes  to  obtain  “regulatory  primacy” 
by  providing  technical  assistance.  To 
the  extent  that  funds  are  available  for 
technical  assistance  to  Tribes  under 
section  1442,  the  EPA  will  give  eligible 
Tribes  (i.e..  Tribes  which  have  met  the 
“treatment  as  State”  criteria)  priority  to 
help  them  obtain  “regulatory  primacy” 
for  the  Public  Water  System  and  the 
Underground  Injection  Control 
programs.  After  addressing  the  needs  of 
eligible  Tribes,  the  Agency  will  consider 
providing  Tribes  which  do  not  meet  the 
requirements  for  “treatment  as  a  State” 
with  technical  assistance.  Regardless  of 
whether  funds  are  available,  it  is  the 
responsibility  of  the  Tribes  to  gain  the 
basic  capabilities  to  meet  the  “treatment 
as  a  State”  criteria. 

To  ensure  that  eligible  Tribes  receive 
adequate  technical  assistance,  the 
Agency,  in  Rscal  year  1988  has  allocated 
two  additional  staff  positions  in  the 
Public  Water  System  Program  to  provide 
technical  and  programmatic  assistance 
to  Tribes  which  are  developing  or 
applying  for  primary  enforcement 
responsibility  programs.  In  subsequent 
years  the  Agency  will  reevaluate  its 
Public  Water  System  and  Underground 
Injection  Control  program  stafRng  needs 
in  light  of  the  applications  received. 

D.  Program  Grants 

The  requirements  for  program  grants 
to  States  are  found  at  40  CFR  Part  35, 
Subpart  A.  This  rule  addresses  grant 
eligibility,  initial  reserve  or  set-aside 
funds  for  use  on  Indian  lands,  grant- 
match  requirements,  grant  reallocations, 
and  grants  to  develop  Indian  Public 
Water  System  and/or  Underground 
Injection  Control  programs. 

In  both  the  Public  Water  System  and 
Underground  Injection  Control 
programs,  EPA  allocates  available  funds 
on  the  basis  of  a  formula.  Congress 
appropriates  a  fixed  amoimt  of  funds  for 
these  programs  each  year.  The  amount 
appropriated  in  any  year  may  not  equal 


the  amount  desired  by  eligible  States  or 
Tribes  treated  as  States.  As  discussed 
later  in  this  notice,  this  situation  often 
accounts  for  the  fact  that  States  actually 
contribute  more  to  the  program  costs 
than  the  required  minimum  of  25%.  It  is 
important  to  note  that  the  denial  of  a 
grant  application  submitted  by  an  Indian 
Tribe  treated  as  a  State  or  a  State  is  not 
a  denial  of  a  right  or  an  entitlement. 

1.  Grant  Eligibility 

This  rule  expands  the  list  of 
jurisdictions  eligible  to  receive  Public 
Water  System  and/or  Underground 
Injection  Control  grants  to  include 
Indian  Tribes  meeting  the  requirements 
of  Subparts  H  and/or  E  (Treatment  of 
Indian  Tribes  as  States).  It  implements 
section  1451  of  the  Safe  Drinking  Water 
Act  which  authorizes  EPA  to  make  grant 
and  contract  assistance  available  to 
eligible  Indian  Tribes. 

One  commenter  stated  that  there  is  no 
legal  justification  for  requiring  that 
Indian  Tribes  meet  the  criteria  for 
“treatment  as  a  State”  in  order  to  apply 
for  program  grants.  However,  EPA  does 
not  interpret  sections  1443  and  1451  as 
allowing  the  issuance  of  a  section  1443 
grant  to  a  Tribe  before  it  is  designated 
as  a  State. 

2.  Reserves  for  Indian  Lands 

Beginning  in  Fiscal  Year  1989 
(October  1, 1988)  EPA  annually  will 
reserve  up  to  3%  and  5%  respectively  of 
the  Public  Water  System  and 
Underground  Water  Source  grant  funds 
for  development  or  primacy  grants  to 
eligible  Tribes  and  to  EPA  Regions  for 
direct  implementation  purposes  on 
Indian  lands.  It  is  EPA's  intent  that  once 
the  reserve  amounts  are  established 
each  year  that  these  funds  will  only  be 
used  for  development  or  primacy  grants 
by  Indian  Tribes  or  by  EPA  Regions  for 
use  on  Indian  lands.  EPA  intends  to  use 
these  funds  for  Indian  programs  even  if 
the  February  1  deadline  passes  and  the 
funds  are  reallocated.  This  deadline  is 
further  discussed  in  section  four  which 
addresses  reallocation. 

EPA  intends  to  make  development  or 
primacy  grants  available  to  eligible 
Tribes  according  to  an  equitable 
formula.  The  Agency  is  now  considering 
several  formula  options.  A  possible 
option  includes  applying  to  the  Tribes 
the  same  formula  now  used  for  States. 
The  current  formula  for  the  PWS 
program  assigns  10%  of  the  available 
funds  to  land  area,  30%  to  population, 
48%  to  community  water  systems  and 
12%  to  non-community  water  systems.  If 
this  option  is  used,  a  particular  Tribe's 
grant  would  be  determined  by  adding  its 
percentage  of  the  national  Indian,  total 
for  each  factor.  For  the  UIC  program,  the 


assigned  weights  are  10%  to  land  area, 
10%  to  population,  14%  to  Class  I  wells, 
41%  to  Class  II  wells,  10%  to  Class  III 
wells,  4%  to  Class  IV  wells  and  11%  to 
Class  V  wells.  Again,  individual  grants 
are  based  on  that  recipient’s  percentage 
of  the  national  total  for  each  factor. 

While  EPA’s  intention  is  to  allocate 
available  grant  funds  by  formula  at  the 
beginning  of  each  fiscal  year,  in  the  first 
few  years  after  primacy  becomes 
possible  for  Indian  Tribes  it  will  be  very 
difficult  to  anticipate  the  number  of 
Tribes  that  may  become  eligible  for 
grants  during  the  year.  Therefore, 
initially  EPA  will  reserve  or  set 
sufficient  grant  funds  aside  to  assure 
that  funds  will  be  available  to  make 
grants  to  Tribes  that  qualify.  This 
reserve  or  set-aside  will  also  cover 
EPA’s  costs  of  implementing  the  two 
programs  on  Indian  lands. 

In  the  July  27  Federal  Register  notice. 
EPA  proposed  to  limit  the  reserve  to  not 
more  than  3%  of  Public  Water  System 
and  5%  of  the  Underground  Injection 
Control  program  grants.  Many 
commenters  stated  that  the  proposed  set 
asides  (or  reserves)  of  up  to  3%  and  5%. 
respectively,  were  inadequate.  A 
number  of  commenters  stated  that  the 
reserves  should  be  minimum  amounts 
rather  than  maximum  amounts.  Five 
commenters  stated  the  proposed  set 
asides  were  too  great  and  would 
adversely  impact  existing  State 
programs.  The  EPA  believes  that  the 
reserves  for  Indian  lands  as  proposed  on 
July  27  are  adequate  and  at  the  same 
time  will  not  have  an  adverse  effect  on 
existing  State  programs.  Historically, 
EPA  has  spent  about  1%  of  the  Public 
Water  System  and  just  over  2.5%  of  the 
Underground  Injection  Control  program 
grants  for  its  implementation  of  these 
programs  on  Indian  lands.  The  proposed 
limits  of  3%  and  5%  represent  an 
increase  over  the  historical  levels  and 
recognize  that  Indian  Tribes  may  need 
additional  resources  to  develop  and 
administer  primacy  programs. 

In  the  July  27  proposal,  EPA  estimated 
that  10-12  'Tribes  may  meet  the 
requirements  for  primacy.  EPA  has 
further  refined  its  estimates  based  upon 
Regional  data.  EPA  believes  that  25 
Tribes  may  apply  for  and  receive 
“treatment  as  a  State”  designation 
within  the  next  three  years.  These 
Tribes  would  thus  be  eligible  to  apply 
for  financial  assistance.  However,  the 
Agency  still  anticipates  that  only  10-12 
of  these  Tribes  will  apply  for  and 
receive  primacy  within  the  next  three 
years. 

Included  in  the  record  for  this  rule  is 
an  analysis  of  how  the  25  Tribes 
estimated  to  receive  “treatment  as  a 
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State"  within  the  next  three  years  and 
the  10-12  Tribes  estimated  to  receive 
primacy  within  the  next  three  years 
correlate  with  the  3%  and  5%  limits 
selected  as  the  Public  Water  System  and 
Underground  Injection  Control  reserves. 
In  light  of  the  foregoing  estimate  and 
additional  analysis  the  Agency ' 
conducted,  the  EPA  believes  that  the 
reserves  for  Indian  Tribes  of  “up  to  3%” 
and  “up  to  5%”  are  sufficient.  The 
Agency  intends  to  reevaluate  the 
funding  levels  within  three  years  (or 
sooner  if  necessary)  to  ensure  their 
adequacy. 

EPA  does  not  anticipate  that  the  full 
3%  and  5%  reserves  will  be  fully  utilized 
by  Indian  Tribes  unless  and  until  each 
Indian  Tribe  which  might  qualify  for  a 
grant  has  applied  for  and  received 
financial  assistance  for  these  programs. 
EPA  does  not  anticipate,  at  least 
initially,  that  all  potentially  qualified 
Indian  Tribes  will  apply  for  these 
programs. 

The  EPA  believes  that  the  Public 
Water  System  and  Underground 
Injection  Control  reserves  of  “up  to”  3% 
and  5%  for  Indian  Tribes  will  not 
adversely  affect  existing  State  programs. 
The  EPA  notes  that  the  Public  Water 
System  and  Underground  Injection 
Control  grants  were  increased  by 
$5,000,000  and  $3,000,000,  respectively, 
in  Fiscal  Year  1988  over  the  Fiscal  Year 
1986  levels.  Moreover,  given  the 
relatively  small  number  of  Tribes  which 
are  likely  to  apply  for  and  receive  grants 
and  the  small  amount  of  funds  which 
may  be  reserved  compared  to  the  total 
State  allocation,  EPA  believes  that  the 
reserves  will  not  adversely  affect 
existing  State  programs.  Consequently, 
the  reserves  established  for  Indian 
Tribes  are  unchanged  from  the  July  27 
proposal. 

3.  Grant  Matching  Requirements 

In  the  July  27  notice,  EPA  proposed 
that  Tribes  meet  a  25  percent  match 
requirement  In  addition,  the  Agency 
noted  that  Tribes  could  use  in-kind 
contributions  and  Federal  matching 
funds  authorized  by  statute  as  the  Tribal 
match.  The  EPA  also  proposed  reducing 
the  Tribal  match  to  ten  percent  in  the 
event  that  the  Tribe  does  not  have 
adequate  funds  to  meet  the  25  percent 
match  requirement. 

Several  comments  were  received  with 
respect  to  the  proposed  matching 
requirements.  Several  commenters  urged 
the  Agency  to  either  eliminate  the 
matching  requirement  for  Tribes  or  to 
reduce  the  current  25  percent  minimiun 
applicable  to  States  to  ten  percent  or 
less.  These  commenters  noted  that  many 
Indian  Tribes  lack  a  revenue  base  and 


thus  lack  the  ability  to  fund  these 
programs. 

Other  commenters  pointed  out  that 
States  frequently  match  Federal  grant 
funds  beyond  the  minimum 
requirements.  This  observation  is 
consistent  with  the  study  conducted  by 
the  Association  of  State  Drinking  Water 
Administrators  as  reported  in  its  recent 
draft  report  entitled  “A  Survey  of 
Resource  Needs  of  State  Drinking  Water 
Programs”  of  April  16, 1987.  The 
Association  conducted  an  analysis  of 
the  actual  percentage  of  program  costs 
contributed  by  EPA  and  the  primacy 
States  in  the  Public  Water  System 
program.  This  analysis  shows  that,  on 
average,  EPA  contributes  47%  of  the 
total  program  costs  with  States 
contributing  53%.  Moreover,  EPA  notes 
that  the  1986  Safe  Drinking  Water  Act 
Amendments  authorizing  the  Aqency  to 
“treat  Tribes  as  States”  also  imposed 
additional  requirements  on  States  and 
Indian  Tribes  to  adopt  filtration/ 
disinfection  regulations,  a  lead  ban, 
unregulated  contaminant  regulations 
and  an  expanded  list  of  regulated 
contaminants.  Administration  of  these 
new  requirements  will  require  that 
Indian  Tribes  and  States  obtain 
additional  resources. 

After  considering  the  comments,  the 
Agency  believes  that  a  matching 
requirement  is  appropriate  because  such 
a  requirement  ensures  fi'om  the  outset 
that  Tribes  have  a  financial  stake  in 
developing  and  operating  viable  Public 
Water  System  and  Underground 
Injection  Control  programs.  The  Agency 
acknowledges,  however,  that  many 
Indian  Tribes  do  not  have  the  revenue 
base  needed  to  meet  the  25%  matching 
requirement.  The  provisions  for  a 
reduction  of  the  required  matching  funds 
to  10%  address  this  situation.  Furffier, 
Tribes  which  qualify  for  a  10%  reduction 
should  be  able  to  provide  the  requisite 
match  through  in-kind  contributions  and 
Federal  funds  authorized  by  statute  to 
be  used  as  a  match  for  Public  Water 
System  and  Underground  Injection 
Control  programs.  Accordingly,  the 
matching  requirements  are  unchanged 
from  the  proposed  rule.  It  is  important 
for  Tribes  to  realize  that  regardless  of 
the  required  matching  level,  the  actual 
percentage  of  program  costs  that  may  be 
incurred  by  a  given  Tribe  in  the  course 
of  adequately  administering  these 
programs  could  easily  exceed  the  25% 
matching  requirement. 

4.  Reallocation  of  Reserve  Funds 
As  stated  above,  EPA  intends  to 
develop  a  formula  to  determine  the 
amount  of  fimds  available  each  year  to 
eligible  recipients  and  EPA  Regions. 
Thus,  once  the  munber  of  eligible  Tribes 


stabilizes,  there  should  be  no  unused 
funds  and  no  need  for  reallocation  since 
EPA  will  allocate  funds  for  its  own 
implementation  needs  and  each  eligible 
recipient  at  the  beginning  of  each  fiscal 
year. 

Until  that  point  of  stability  is  reached, 
however,  EPA  will  reserve  amounts, 
based  on  its  best  estimate  of  EPA 
implementation  needs,  eligible  Tribes 
and  likely  applicants.  Any  funds 
allocated  to  a  Region  from  this  reserve 
which  are  not  awarded  to  specific 
Indian  Tribes  by  February  1  of  each 
fiscal  year  (four  months  after  the  fiscal 
year  begins)  may  be  subject  to 
reallocation  to  other  Regions.  Regions 
which  receive  reallocated  fimds  may  use 
them  for  supplemental  awards  to 
eligible  Indian  Tribes  or  for  direct 
implementation  activities  on  Indian 
lands.  As  stated  earlier,  once  EPA 
reserves  these  funds,  it  is  the  Agency’s 
intent  that  Indian  reserve  funds  will  be 
used  either  by  EPA  Regions  for  activities 
on  Indian  lands  or  by  eligible  Indian 
Tribes.  EPA's  decision  on  the  actual 
timing  of  reallocation  (whether  it  is 
February  1  or  later  in  the  fiscal  year) 
will  depend  upon  a  number  of  factors 
including  how  long  the  current  fiscal 
year’s  appropriation  has  been  available 
to  Indian  Tribes. 

A  number  of  comments  were  received 
pertaining  to  the  reallocation  of  funds. 
Some  commenters  stated  that 
unallocated  reserves  for  Indian  Tribes 
should  be  reallocated  solely  to  States, 
since  initially  the  program  grant  funds 
were  established  only  for  States. 
Conversely,  numerous  comments  were 
received  that  unallocated  reserves 
should  be  solely  reallocated  to  Tribes  or 
that  the  Agency  should  show  a 
preference  for  Indian  Tribes  in  the 
reallocation  process.  Since  the  Agency 
intends  to  reserve  funds  each  year 
based  on  its  best  estimate  of  what  will 
actually  be  used,  the  amount  reserved 
will,  in  all  likelihood,  be  less  than  the  3% 
and  5%  limits.  Thus,  the  Agency  does 
not  believe  that  impacts  on  State 
programs  will  be  significant,  nor  that  a 
preference  for  States  in  the  reallocation 
process  is  appropriate.  Rather,  the 
Agency  believes  that  the  objectives  of 
the  drinking  water  programs  will  be 
better  served  if,  as  stated  above,  the 
unused  funds  are  reallocated  for  use  on 
Indian  lands. 

Three  commenters  suggested  that  EPA 
should  extend  the  reallocation  date 
beyond  the  February  1  deadline.  One 
commenter  suggested  May  1  as  an 
appropriate  date  for  Fiscal  Year  1988. 
Except  for  Fiscal  Year  1988  when  the 
promulgation  of  this  rule  will  delay 
Tribal  applications,  EPA  believes 
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February  1  is  as  late  in  the  Fiscal  Year 
as  funds  can  be  withheld  and  still 
enable  the  Agency  and  eligible  Indian 
Tribes  to  effectively  utilize  these  funds 
during  the  remainder  of  the  Fiscal  Year. 
EPA  notes  that  the  reallocation  of  State 
funds  typically  occurs  around  December 
1. 

Fiscal  year  1988  represents  a  special 
case  for  die  reallocation  of  these  reserve 
funds.  In  October  1987,  the  EPA 
allocated  $334,500  for  the  Public  Water 
System  program  and  $339,000  for  the 
Underground  Injection  Control  program 
to  its  Regional  Offices  for  use  on  Indian 
lands  in  Fiscal  Year  1988.  In  addition, 
the  Agency  reserved  $669,000  and 
$236,300  respectively  for  the  Public 
Water  System  and  Underground 
Injection  Control  programs  for  grants  to 
eligible  Indian  Tribes.  However,  with 
the  delay  in  promulgating  this  rule,  the 
Agency  decided  in  July  to  reallocate  the 
remaining  $236,300  in  UIC  funds  to  EPA 
Regions  for  grants  to  primacy  States  and 
for  direct  implementation  in  States  and 
Indian  lands.  Within  the  PWS  program, 
the  Agency  decided  to  reallocate 
$494,000  of  the  $669,000  amount  to  EPA 
Regions  for  additional  grants  to  States 
or  for  direct  implementation  purposes  in 
States  and  Indian  lands.  Until  the  Fiscal 
Year  1989  appropriations  become 
available,  EPA  will  continue  to  reserve 
the  remaining  $175,000  of  Fiscal  Year 
1988  Public  Water  System  funds  for 
grants  to  eligible  Indian  Tribes  and  for 
direct  implementation  on  Indian  lands. 
This  amount  will  assure  that  there  is  no 
interruption  in  our  ability  to  make  grants 
to  all  Tribes  that  may  qualify  in  the  near 
term. 

5.  Development  Grant  Time  Frames  and 
Grants 

The  next  issue  is  how  much  time 
should  be  allowed  to  eligible  Tribes  to 
develop  Public  Water  System  and 
Underground  Injection  Control  programs 
with  EPA  Hnancial  assistance.  The 
proposed  rule  allowed  for  two  years  for 
the  Public  Water  System  and  three 
years  for  the  Underground  Injection 
Control  program.  A  number  of 
commenters  pointed  out  that  many 
Tribes  do  not  have  the  existing  staff  or 
resources  to  develop  a  Public  Water 
System  program  in  2  years,  or  an 
Underground  Injection  Control  program 
in  3  years.  In  addition,  several 
commenters  felt  that  the  lack  of  Agency 
funding  in  past  years  has  contributed  to 
Tribal  inability  to  establish  the 
necessary  staff  and  administrative  and 
technical  expertise  to  apply  for  Public 
Water  System  and/or  Underground 
Injection  Control  programs.  Most 
commenters  proposed  that  there  be  no 
time  limitations  on  Indian  Tribes  or  that 


there  be  a  provision  for  waiver  from  any 
time  frames  the  Agency  establishes,  if  a 
Tribe  is  making  a  good  faith  effort  to 
develop  a  program  and  is  making 
reasonable  progress  in  this  endeavor. 
Other  conunenters  proposed  that,  at  a 
minimum,  the  time  h-ames  should  be 
lengthened — for  example,  to  4  and  5 
years,  respectively. 

In  order  to  make  the  best  use  of  the 
limited  amount  of  available  grant  funds 
the  Agency  believes  that  Indian  Tribes 
receiving  Section  1443  (a)  and  (b)  grants 
should  be  required  to  develop  primacy 
within  a  definite  time  period.  The 
Agency  recognizes  that  Tribes  generally 
do  not  possess  the  resources  States  have 
to  develop  Public  Water  System  and 
Underground  Injection  Control 
programs.  After  careful  consideration  of 
the  comments,  it  is  the  Agency’s  best 
judgment  that  it  should  extend  the  time 
frames  for  the  development  of  programs 
to  three  years  for  the  Public  Water 
System  program  and  four  years  for  the 
Underground  Injection  Control  program 
but  with  no  provision  for  waiver  from 
these  time  frames.  Tribes  which  do  not 
achieve  primacy  within  the  three  and/or 
four  year  periods  of  grant  eligibility 
would  be  ineligible  for  further  grants 
until  primacy  is  achieved.  The  Agency 
believes  that  establishing  longer  time 
frames,  beyond  three  and/or  four  years 
is  not  warranted  in  that  meeting 
"treatment  as  a  State”  criteria  will  mean 
that  a  Tribe  has  a  basic  level  of 
capability.  Consequently,  three  years 
and  four  years  should  be  adequate  for 
developing  the  respective  programs.  The 
EPA  believes  that  some  Tribes  may 
require  less  than  three  or  four  years  to 
develop  their  program. 

EPA  wishes  to  clarify,  however,  that 
Tribes  may  apply  for  these  programs  at 
any  time.  Tribes  are  not  required  to 
apply  for  these  programs  within  three  or 
four  years  after  promulgation  of  this 
rule.  Further,  Tribes  are  not  required  to 
develop  their  programs  within  three 
and/or  foiu*  consecutive  years.  For 
example,  after  developing  a  Public 
Water  System  program  for  two  years 
with  EPA’s  financial  assistance,  a  Tribe 
could  then  opt  to  work  on  program 
development  without  EPA  financial 
assistance  for  a  year.  Thereafter,  the 
Tribe  would  still  have  one  more  year  to 
develop  a  program  with  EPA’s  financial 
assistance.  Tribes  which  have  received 
development  grants  for  three  years  and 
four  years  without  achieving  primacy 
may  continue  to  develop  their  programs 
beyond  the  three  and  four-year  time 
limits  for  the  Public  Water  System  and 
Underground  Injection  Control 
programs,  respectively,  without  EPA 
financial  assistance. 


A  number  of  comments  were  received 
stating  that  many  Tribes  may  not  have 
the  technical  staff  in  place  at  the  time  of 
the  development  grant  application.  It  is 
the  intent  of  the  Agency  to  be  flexible 
and  recognize  that  some  Tribes  may  not 
have  each  required  element  in  place, 
such  as  all  the  required  technical  staff 
needed  to  administer  a  Public  Water 
System  or  Underground  Injection 
Control  program  at  the  time  the  Tribe 
applies  for  its  initial  development  grant. 
Indeed,  the  purpose  of  development 
grants  is  to  ensure  that  the  basic 
organizational  structure  is  in  place 
which  can  then  be  “fine  tuned”  to  meet 
the  primacy  requirements. 

The  EPA  will  evaluate  each  Tribal 
applicant’s  capability  to  achieve 
primacy  within  the  three-year 
development  period  for  the  Public  Water 
System  program  or  four-year 
development  period  for  the  Underground 
Injection  Control  Program  by  reviewing 
the  development  grant  application  that 
the  Tribe  submits.  With  the  application, 
EPA  will  require  that  the  Tribe  submit  a 
development  plan  specifying  how  it  will 
develop  its  Public  Water  System  and/ or 
Underground  Injection  Control 
program(s).  An  applicant  will  not  be 
awarded  additional  grants  unless  it  can 
demonstrate  reasonable  progress  as 
measured  against  its  development  plan 
commitment  during  each  grant  period. 

As  stated  earlier.  Tribes  which  fail  to 
obtain  primacy  within  the  respective 
three  or  four-year  grant  eligibility 
development  periods  will  be  ineligible  to 
receive  further  grants  until  primacy  is 
obtained. 

It  was  suggested  by  some  commenters 
that  the  Agency  recognize  the  possibility 
of  Tribes  entering  into  memoranda  of 
agreement  with  Regional  Offices,  States, 
or  other  Tribes  in  order  to  develop 
primacy  programs  in  an  effective 
manner.  The  Agency  agrees  that  in 
many  cases  such  agreements  may  be 
beneficial  to  all  parties  involved.  It 
should  be  recognized,  however,  that  the 
Tribe  initiating  the  agreement  is 
expected  to  take  the  lead  in  assuring  all 
program  responsibilities  are  met.  Any 
such  agreements  should  be  entered  into 
with  the  understanding  that  the 
initiating  Tribe  is  expected  to  assume 
full  programmatic  responsibility  within 
a  definite  period  of  time.  Examples  of 
such  agreements  could  include  an 
inspection  program  such  as  conducting 
sanitary  surveys,  data  entry  for 
purposes  of  tracking  sampling 
requirements,  or  laboratory  analyses. 
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E.  Other  Issues 

1.  Technical  Assistance 

Several  commenters  pointed  out  that 
the  Agency  in  its  July  27, 1987  proposal 
made  no  mention  of  technical  assistance 
funds  authorized  under  section  1442(g) 
of  the  Act  The  1980  Amendments 
authorized  an  appropriation  of 
$10,000,000  for  each  of  the  Fiscal  Years 
1987  through  1991  for  technical 
assistance.  Subsection  (g)  states,  in  part: 
“Not  less  than  the  greater  of  (1)  3 
percent  of  the  the  amounts 
appropriated  *  *  *  or  (2)  $280,000  shall 
be  utilized  for  technical  assistance  to 
public  water  systems  owned  or  operated 
by  Indian  Tribes.”  To  date  no  funds 
have  been  appropriated  under  section 
1442(g}  of  the  Act.  The  Agency  further 
notes  that  section  1442(g]  specifies  that 
technical  assistance  funds  are  to  be 
used  for  matters  such  as  operator 
certification,  circuit  rider  programs,  and 
technical  assistance  visits  to  community 
water  systems.  The  Agency  interprets 
section  1442(g)  to  mean  that  technical 
assistance  funds  can  be  made  available 
to  water  systems.  Individual  Indian 
public  water  systems  would  be  eligible 
to  receive  technical  assistance  in  the 
form  of  circuit  rider  programs,  training, 
and  preliminary  engineering  studies  if 
funds  are  subsequently  appropriated. 

Several  commenters  mentioned  that 
the  Agency  has  not  historically  provided 
technical  assistance  to  Tribes.  The 
Agency  disagrees.  Each  EPA  Regional 
Office  which  has  primary  enforcement 
responsibility  for  Indian  reservations 
annually  receives  a  direct 
implementation  budget.  Historically,  the 
Agency’s  direct  implementation  budget 
for  Indian  lands  has  been  approximately 
$300,000  for  the  Public  Water  System 
program  and  $250,000  for  the 
Underground  Injection  Ck)ntrol  program. 
In  addition,  approximately  eleven  and 
twenty  full-time  staff  are  currently 
assigned  to  administer  the  Public  Water 
System  and  Underground  Injection 
Control  programs  on  Indian  lands 
respectively. 

Because  the  Regional  Offices  are  the 
primary  enforcement  agents  for 
programs  on  Indian  lands,  each  office 
uses  its  direct  implementation  budget  to 
implement  requirements  of  the  National 
Primary  Drinking  Water  and/or 
Underground  Injection  Control 
regulations  on  Indian  lands.  In  addition 
to  tracking  monitoring  and  reporting 
requirements.  Regional  staff  also 
provide  on-site  technical  assistance. 

Technical  assistance  provided  by  EPA 
Regional  Offices  is  often  coordinated 
with  the  Indian  Health  Service  (IHS). 
Many  of  the  Regions  fund  “circuit  rider” 
programs  that  are  for  the  purpose  of 


providing  technical  assistance  to  public 
water  system  operators  on  reservations. 
The  circuit  riders  have  a  woiicing 
knowledge  of  small  rural  systems  such 
as  those  found  on  reservations.  In 
addition  to  technical  assistance,  the 
circuit  rider  programs  (often  in 
conjunction  with  the  IHS)  provide 
training  to  the  Indian  operators  that  can 
lead  to  certification.  The  EPA  believes 
that  certified  operators,  in  turn,  can 
contribute  greatly  (in  an  indirect  way)  to 
a  Tribe’s  in-house  technical  expertise. 

Many  commenters  asserted  that 
technical  assistance  and  technical 
assistance  funds  should  be  used  for 
construction  of  new  community  water 
systems  and/or  upgrading  existing 
facilities.  With  the  limited  exception  of 
special  demonstration  projects 
authorized  by  section  1444,  (for  which 
appropriations  are  not  currently 
available),  there  is  no  statutory 
authority  within  the  Safe  Drinking 
Water  Act  for  the  Agency  to  fund  either 
the  construction  of  new  facilities  or  the 
upgrading  of  existing  facilities.  The 
Indian  Health  Service,  the  Department 
of  Housing  and  Urban  Development,  the 
Bureau  of  Indian  Affairs,  or  an 
individual  Indian  Tribe  each  have  the 
requisite  authority  to  construct  and/or 
maintain  water  systems. 

2.  Alaska  Native  Villages 

In  its  July  27, 1987  proposal  EPA 
addressed  the  question  of  whether 
Alaska  Native  Villages  meet  the 
definition  of  an  “Indian  Tribe” 
contained  in  section  1401  of  the  Safe 
Drinking  Water  Act.  The  EPA  noted  that 
the  SDWA  definition  of  “Indian  Tribe” 
does  not  mention  Alaska  Native 
Villages.  The  EPA  stated  in  its  proposal 
that  it  believed  the  legislative  history  of 
the  Act  indicated  that  Congress 
intended  to  exclude  Alaska  Native 
Villages  from  coverage  under  the 
“Indian  Tribes”  amendment  (section 
1451).  Support  for  this  interpretation 
was  derived  from  the  Senate  definition 
of  “Indian  tribal  organization”  in  S.  124 
[i.e.,  the  bill  containing  the  Safe 
Drinking  Water  Act  amendments  that 
the  Senate  originally  passed)  which 
specifically  included  Alaska  Native 
Villages.  However,  since  Congress 
adopted  the  House  definition  of  “Indian 
Tribe”  (which  did  not  include  Alaska 
Native  Villages),  EPA  concluded  that 
Congress  intended  to  exclude  Alaska 
Native  Villages  from  the  definition  of 
“Indian  Tribe.” 

The  Agency  also  noted  that,  in 
Section  101  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Congress  specifically 
referred  to  “Alaska  Native  Villages”  in 
the  definition  of  “Indian  Tribe”.  The 


Safe  Drinking  Water  Act  amendments 
and  SARA  were  both  enacted  by  the 
same  session  of  Congress.  This  contrast 
in  definitions  constituted  additional 
evidence  of  Congressional  intent  to 
exclude  Alaska  Native  Villages  fi'om  the 
scope  of  the  Safe  Drinking  Water  Act 
amendments. 

EPA  received  two  comments  during 
the  formal  comment  period,  and 
additional  comments  after  the  formal 
comment  period.  EPA  also  met  with 
representatives  of  Alaska  Native 
Villages  after  the  formal  comment 
period  had  closed.  All  of  the  comments 
EPA  received  during  and  after  the 
formal  comment  period  disagreed  with 
EPA’s  conclusion  that  the  legislative 
history  shows  Congressional  intent  to 
make  Alaska  Native  Villages  ineligible 
to  apply  for  “treatment  as  a  State”  for 
the  Underground  Injection  Control  and 
Public  Water  System  programs.  The 
commenters  further  asserted  that 
Alaska  Native  Villages  clearly  fall 
within  the  Safe  Drinking  Water  Act’s 
definition  of  “Indian  Tribe.”  One 
commenter  noted  that  major  Indian 
legislation  has  applied  to  Alaska  Native 
Villages.  EPA  notes,  however,  that 
whenever  Congress  has  desired  to  have 
the  term  “Indian  Tribe”  in  major  Indian 
legislation  encompass  Alaska  Native 
Villages  it  specifically  has  included 
them  within  the  respective  statutory 
definitions  of  “Indian  Tribe”  (e.g.,  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  etseq.), 
Indian  Health  Care  Improvement  Act  (25 
U.S.C.  1601  et  seq.),  and  the  Indian  Child 
Welfare  Act  (25  U.S.C.  1901  et  seq.)). 

Based  on  the  legislative  history  of  the 
Act,  the  comparisons  with  SARA,  and 
the  specific  references  to  Alaska  Native 
Villages  in  the  definitions  of  the  term 
“Indian  Tribe”  contained  in  major 
Indian  legislation,  the  Agency  has 
concluded  that  the  SDWA  definition  of 
“Indian  Tribe”  does  not  include  Alaska 
Native  Villages.  Consequently,  under 
this  rule,  Alaska  Native  Villages  will  not 
be  eligible  to  apply  for.  treatment  as  a 
State;  primary  enforcement 
responsibility  for  the  Public  Water 
System  and  Underground  Injection 
Control  programs;  or  financial 
assistance  available  to  States  and 
Indian  Tribes  treated  as  States. 

3.  Trust  Responsibility 

One  commenter  stated  that  “(pjerhaps 
the  greatest  flaw  in  these  proposed 
regulations  is  EPA’s  failure  to  consider 
its  trust  responsibility  and  develop  an 
affirmative  action  program  to  assist 
Tribes  in  developing  the  capability  to 
regulate  programs  under  SDWA.”  ^ 
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Several  other  commenters  echoed  this 
viewpoint. 

Both  the  Public  Water  System 
program  and  the  Underground  Injection 
Control  program  are  regulatory  in  nature 
and  designed  to  protect  the  public 
health  and  overall  environmental 
quality  for  the  benefit  of  the  general 
public,  including  Indian  Tribes. 
Specifically,  these  are  not  programs 
applicable  solely  to  Indians  because  of 
their  status  as  Indians.  Instead,  these 
programs  were  created  to  ensure 
acceptable  water  quality  to  all 
consumers  (Indian  and  non-Indian)  and 
also  ensure  that  undergroimd  injection 
is  regulated  in  an  envirorunentally 
acceptable  manner  through  promulgated 
standards. 

The  purpose  of  section  1451  of  the 
Safe  Drinking  Water  Act  is  to  authorize 
the  Agency  (under  certain  conditions)  to 
treat  Indian  Tribes  as  States  and 
subsequently  to  allow  eligible  Indian 
Tribes  to  apply  for  primacy  (and  the 
corresponding  regulatory 
responsibilities)  under  either  the  Public 
Water  System  or  the  Underground 
Injection  Control  provisions.  Those 
Indian  Tribes  not  found  eligible  for 
treatment  as  States,  or  opting  not  to 
apply  for  treatment  as  States,  are  to 
continue  to  benefit  from  existing 
programs  through  Regional  direct 
implementation. 

In  sum,  the  purpose  of  the  1986 
Amendments  is  to  allow  eligible  Indian 
Tribes  to  participate  in  the 
administration  of  these  general 
regulatory  programs.  The  Agency  does 
not  believe  that  the  1986  Amendments 
mandate  establishment  of  an 
“affirmative  action  program”  to  assist 
Indian  Tribes,  in  general,  to  meet  the 
criteria  for  “treatment  as  a  State.”  The 
scope  of  EPA’s  “responsibility,” 
however  characterized,  is  dehned  by  the 
language  of  the  1986  Amendments  and 
the  provisions  of  the  Safe  Drinking 
Water  Act.  The  EPA  believes  that  its 
statutory  responsibility  under  the  1986 
Amendments  is  to  promulgate  regulatory 
requirements  which  aflford  eligible 
Indian  Tribes  a  fair  and  reasonable 
opportunity  to  attain  primacy  for  Public 
Water  System  and/or  Underground 
Injection  Control  programs  and,  at  the 
same  time,  ensure  that  Tribes  assume 
and  maintain  primacy  in  a  manner 
which  is  “no  less  protective  of  the  public 
health  than  such  responsibility  may  be 
assumed  or  maintained  by  a  State.” 
These  regulations  are  consistent  with 
that  mandate  and  with  EPA's  Indian 
Policy  Statement. 


IV.  Other  Regulatory  Requirements 

A.  Compliance  With  Executive  Order 
12291 

Executive  Order  12291  (46  FR 13193, 
February  9, 1981)  requires  that  a 
regulatory  agency  determine  whether  a 
new  regulation  will  be  “major”  and,  if 
so,  that  a  regulatory  impact  analysis  be 
conducted.  A  major  rule  is  debned  as  a 
regulation  which  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers;  individual  industries; 
Federal,  State,  and  local  government 
agencies;  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

'  Since  this  rule  does  not  meet  the 
dehnition  of  a  major  regulation,  the 
Agency  has  not  conducted  a  regulatory 
impact  analysis.  The  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
comments  from  OMB  to  EPA  and  any 
response  to  these  comments  will  be 
available  for  viewing  at  the 
Environmental  Protection  Agency,  Room 
1003  East  Tower,  401  M  Street  SW., 
Washington,  DC  20460. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  was 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  and 
has  been  assigned  control  numbers 
2040-0090  (Public  Water  System)  and 
2040-0042  (Underground  Injection 
Control). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  Federal  agencies  prepare 
regulatory  flexibility  analyses  assessing 
the  impacts  of  proposed  rules  on  entities 
such  as  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  Such  analysis  is  not 
required,  however,  when  the  head  of  the 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  considers  the  information 
required  by  this  rule  to  be  the  minimum 
necessary  to  administer  effectively  the 
Indian  provisions  of  the  1986  Safe 
Drinking  Water  Act  amendments.  Any 
additional  economic  impact  on  the 
public  resulting  from  reporting  and 
recordkeeping  requirements  that  Tribes 
adopt  as  part  of  a  Public  Water  System 


and/or  Underground  Injection  Control 
program(s)  is  expected  to  be  negligible 
since  owners/operators  of  public  water 
systems  and/or  underground  injection 
wells  are  already  reporting  to  EPA. 
Awarding  primacy  to  an  Indian  Tribe 
will  not  change  the  reporting  or 
regulatory  requirements,  but  only  the 
government  to  which  the  owner/ 
operator  reports.  Accordingly,  I  certify 
that  these  regulations,  when 
promulgated,  will  not  have  a  substantial 
impact  on  a  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Parts  35, 124, 
141, 142, 143, 144, 145,  and  146 

Administrative  practices  and 
procedures.  Air  pollution  control. 
Chemicals,  ConHdential  business 
information.  Grant  programs — 
environmental  protection.  Hazardous 
materials,  Indians,  Intergovernmental 
relations.  Penalties,  Pesticides  and 
pests.  Radiation  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  September  12, 1988. 

Lee  M.  Thomas, 

Administrator. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  35~STATE  AND  LOCAL 
ASSISTANCE 

Subpart  A— Financial  Assistance  for 
Continuing  Environmental  Programs 

1.  The  authority  citation  for  Subpart  A 
is  amended  to  read: 

Authority:  Secs.  105  and  301(a)  of  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  7405  and 
7601(a)];  secs.  106,  205(g),  205(j),  208  and  501 
(a)  of  the  Clean  Water  Act,  as  amended  (33 
U.S.C.  1256, 1285(g),  1285(j),  1288,  and 
1361(a));  secs.  1443, 1450,  and  1451  of  the  Safe 
Drinking  Water  Act  (42  U.S.C.  300j-2  and 
300j-9);  secs.  2002(a)  and  3011  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976  (42  U.S.C.  6912(a).  6931,  6947,  and  6949); 
and  secs.  4,  23,  and  25(a)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act, 
as  amended  (7  U.S.C.  136(b],  136(u],  and 
136w(a)). 

2.  Section  35.103  is  amended  to  add,  in 
alphabetical  order,  new  definitions  for 
“Indian  Tribe”  and  “State”  to  read  as 
follows: 

§  35.105  Definitions. 
***** 

“Indian  Tribe”  means,  within  the 
context  of  the  Public  Water  System 
Supervision  and  Underground  Water 
Source  Protection  grants,  any  Indian 
Tribe  having  a  Federally  recognized 
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governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

*  *  *  «  * 

“State”  means,  within  the  context  of 
the  Public  Water  System  Supervision 
and  Underground  Water  Source 
Protection  grants,  one  of  the  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 

American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  the  Conunonwealth 
of  the  Northern  Mariana  Islands,  or  an 
Indian  Tribe  treated  as  a  State. 

*  «  *  *  * 

3.  Section  35.115  (e)  and  (f)  are  revised 
to  read  as  follow's: 

§35.115  State  allotments  and  reserves. 
***** 

(e)  Public  Water  System  Supervision 
allotment  (Safe  Drinking  Water  Act, 
section  1443(a)):  Population,  geographic 
area,  numbers  of  community  and 
noncommunity  water  systems  and  other 
relevant  factors.  All  jurisdictions  except 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands  or 
an  individual  Indian  Tribe  treated  as  a 
State  shall  be  allotted  at  least  one 
percent.  Up  to  three  percent  of  the 
Public  Water  System  Supervision  funds 
shall  be  reserved  each  year  for  use  on 
Indian  lands. 

(f)  Underground  Water  Source 
Protection  allotment  (Safe  Drinking 
Water  Act,  section  1443(b)):  Population, 
geographic  area,  extent  of  underground 
injection  practices,  and  other  relevant 
factors.  Up  to  five  percent  of  the 
Underground  Water  Source  Protection 
funds  shall  be  reserved  each  year  for 
use  on  Indian  lands. 
***** 

4.  Section  35.155  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  35.155  Reallocation. 
***** 

(c)  Public  Water  System  Supervision 
and  Underground  Water  Source 
Protection  funds  reserved  for  use  on 
Indian  lands  which  are  not  awarded  to 
specific  Indian  Tribes  by  February  1  of  a 
fiscal  year,  may  be  reallocated  by  the 
Administrator  for  supplementary 
awards  to  Indian  Tribes  treated  as 
States  or  to  EPA  Regions  for  purposes  of 
direct  implementation  on  Indian  lands. 

5.  Section  35.400  is  revised  to  read  as 
follows: 

§  35.400  Purpose. 

Sections  1443(a)  and  1451(a)(3)  of  the 
Safe  Drinking  Water  Act  authorize 
assistance  to  States  and  Indian  Tribes 
treated  as  States  for  Public  Water 


System  Supervision  Programs. 

Associated  program  regulations  are 
found  in  40  CFR  Parts  141, 142,  and  143. 

6.  Section  35.405  is  amended  by 
designating  existing  text  as  paragraph 

(a)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§  35.405  Maximum  Federal  share. 
***** 

(b)  The  Regional  Administrator  may 
increase  the  75  percent  maximum 
Federal  share  for  an  Indian  Tribe  based 
upon  application  and  demonstration  by 
the  Tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  for 
matching  purposes).  Tribal  funds,  or  in- 
kind  contributions  to  meet  the  required 
25  percent  Tribal  match.  In  no  case  shall 
the  Federal  share  be  greater  than  90 
percent. 

7.  Section  35.410  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  35.410  Limitations. 
***** 

(c)  The  limitations  in  paragraphs  (a) 
and  (b),  of  this  section  do  not  apply  to 
funds  allotted  to  Indian  Tribes. 

8.  Part  35  is  amended  by  adding  a  new 
§  35.415  to  read  as  follows: 

§  35.415  Indian  Tribes. 

(a)  The  Regional  Administrator  will 
not  award  initial  section  1443(a)  funds 
to  an  Indian  Tribe  unless: 

(1)  EPA  has  determined  that  the 
Indian  Tribe  meets  the  requirements  of 
40  CFR  Part  142,  Subpart  H — ^Treatment 
of  Indian  Tribes  as  States;  and 

(2)  The  applicant  has  a  Public  Water 
System  Supervision  Program  or  agrees 
to  establish  one  within  three  years  of 
the  initial  award  and  agrees  to  assume 
primary  enforcement  responsibility 
within  this  period. 

(b)  The  Regional  Administrator  shall 
not  give  a  continuation  award  to  any 
Indian  Tribe  unless  the  Tribe  can 
demonstrate  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  within  the  three-year 
period. 

(c)  After  the  three-year  period  expires, 
the  Regional  Administrator  shall  not 
award  section  1443(a)  funds  to  an  Indian 
Tribe  unless  the  Tribe  has  assumed 
primary  enforcement  responsibility. 

9.  Section  35.450  is  revised  to  read  as 
follows: 

§  35.450  Purpose. 

Section  1443(b)  of  the  Safe  Drinking 
Water  Act  authorizes  assistance  to 
States  and  Indian  Tribes  treated  as 
States  for  Underground  Water  Source 
Protection  Programs.  Associated 


program  regulations  are  found  in  40  CFR 
Parts  124. 144, 145, 146,  and  147. 

10.  Section  35.455  is  amended  by 
designating  existing  text  as  paragraph 

(a)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§  35.455  Maximum  Federal  share. 
***** 

(b)  The  Regional  Administrator  may 
increase  the  75  percent  maximum 
Federal  share  for  an  Indian  Tribe  based 
upon  application  and  demonstration  by 
the  Tribe  that  it  does  not  have  adequate 
funds  (including  Federal  funds 
authorized  by  statute  to  be  used  for 
matching  purposes).  Tribal  funds,  or  in- 
kind  contributions  to  meet  the  required 
25  percent  match  requirement.  In  no 
case  shall  the  Federal  share  be  greater 
than  90  percent. 

11.  Section  35.460  is  revised  to  read  as 
follows: 

§  35.460  Limitations. 

After  September  30, 1983,  the  Regional 
Administrator  will  not  award  section 
1443(b)  funds  unless  the  applicant  has 
primary  enforcement  responsibility  for 
the  Underground  Water  Source 
Protection  program.  The  above 
limitation  shall  not  apply  to  funds 
allotted  to  Indian  Tribes. 

12.  Part  35  is  amended  to  add  a  new 
Section  35.465  to  read  as  follows: 

§  35.465  Indian  Tribes. 

(a)  The  Regional  Administrator  will 
not  award  initial  section  1443(b)  funds 
to  an  Indian  Tribe  unless: 

(1)  EPA  has  determined  that  the 
Indian  Tribe  meets  the  requirements  of 
40  CFR  Part  145  Subpart  E— Treatment 
of  Indian  Tribes  as  States. 

(2)  The  applicant  has  an  Underground 
Water  Source  Protection  program  or 
agrees  to  establish  one  within  four  years 
of  the  initial  award  and  agrees  to 
assume  primary  enforcement 
responsibility  within  this  period. 

(b)  The  Regional  Administrator  shall 
not  give  a  continuation  award  to  any 
Indian  Tribe  imless  the  Tribe  can 
demonstrate  reasonable  progress 
towards  assuming  primary  enforcement 
responsibility  within  the  four-year 
period. 

(c)  After  the  four-year  period  expires, 
the  Regional  Administrator  shall  not 
award  section  1443(b)  funds  to  an  Indian 
Tribe  unless  the  Tribe  has  assumed 
primary  enforcement  responsibility. 

PART  124— PROCEDURES  FOR 
DECISION  MAKING 

1.  The  authority  citation  for  Part  124 
continues  to  read  as  follows: 
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Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.;  Safe 
Drinking  Water  Act,  42  U.S.C  300f  et  seq.; 
Clean  Water  Act  33  U.S.C.  1251  et  seq.;  and 
Clean  Air  Act,  42  U.S.C.  1857  et  seq. 

2.  Section  124.2  is  amended  by  adding 
the  definition  “Indian  Tribe"  in 
alphabetical  order  and  by  revising  the 
following  definitions  to  read; 

§  124.2  Definitions. 
***** 

"Director”  means  the  Regional 
Administrator,  the  State  director  or  the 
Tribal  director  as  the  context  requires, 
or  an  authorized  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program,  “Director”  means 
the  Regional  Administrator.  When  there 
is  an  approved  State  or  Tribal  program, 
“Director”  normally  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  State  or  Tribal  program. 
(For  example,  when  EPA  has  issued  an 
NPDES  permit  prior  to  the  approval  of  a 
State  program,  EPA  may  retain 
jurisdiction  over  that  permit  after 
program  approval;  see  §  123.1]  In  such 
cases,  the  term  “Director”  means  tlie 
Regional  Administrator  and  not  the 
State  or  Tribal  director. 
***** 

“Indian  Tribe”  means  (except  in  the 
case  of  RCRA)  any  Indian  Tribe  having 
a  Federally  recognized  governing  body 
carrying  out  substantial  governmental 
duties  and  powers  over  a  defined  area. 
***** 

“Person”  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State,  Federal,  or  Tribal 
agency,  or  an  agency  or  employee 
thereof. 


"State”  means  one  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands 
(except  in  the  case  of  RCRA),  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  an  Indian  Tribe  treated  as  a 
State  (except  in  the  case  of  RCRA). 
“State  Director”  means  the  chief 
administrative  officer  of  any  State, 
interstate,  or  Tribal  agency  operating  an 
approved  program,  or  the  delegated 
representative  of  the  State  director.  If 
the  responsibility  is  divided  among  two 
or  more  States,  interstate,  or  Tribal 
agencies,  “State  Director”  means  the 
chief  administrative  officer  of  the  State, 
interstate,  or  Tribal  agency  authorized 


to  perform  the  particular  procedure  or 
function  to  which  reference  is  made. 

***** 

3.  Section  124.10(c)(l)(iii]  is  revised  to 
read  as  follows: 

§  124.10  Public  notice  of  permit  actions 
and  public  comment  period. 
***** 

(c)  *  *  * 

(1)  *  *  * 

(iii)  Federal  and  State  agencies  with 
jurisdiction  over  fish,  shellfish,  and 
wildlife  resources  and  over  coastal  zone 
management  plans,  the  Advisory 
Council  on  Historic  Preservation,  State 
Historic  Preservation  Officers,  including 
any  affected  States  (Indian  Tribes).  (For 
purposes  of  this  paragraph,  and  in  the 
context  of  the  Underground  Injection 
Control  Program  only,  the  term  State 
includes  Indian  Tribes  treated  as 
States.) 

***** 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

2.  Section  141.2  (d)  and  (h)  are  revised 
to  read  as  follows: 

§  141.2  Definitions. 
***** 

(d)  “Person”  means  an  individual; 
corporation;  company;  association; 
partnership;  municipality;  or  State, 
Federal,  or  tribal  agency. 
***** 

(h)  “State”  means  the  agency  of  the 
State  or  Tribal  government  which  has 
jurisdiction  over  public  water  systems. 
During  any  period  when  a  State  or 
Tribal  government  does  not  have 
primary  enforcement  responsibility 
pursuant  to  Section  1413  of  the  Act,  the 
term  “State”  means  the  Regional 
Adminstrator,  U.S.  Environmental 
Protection  Agency. 
***** 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  Part  142  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

2.  Section  142.2  is  amended  by 
redesignating  paragraphs  (f)  through  (p) 
as  paragraphs  (h)  through  (r)  and  by 
adding  new  paragiaphs  (f)  and  (g);  and 
the  redesignated  paragraphs  (i),  (k),  and 
(o)  are  revised  to  read  as  follows: 


§  142.2  Definitions. 

***** 

(f)  “Indian  Tribe”  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
defined  area. 

(g)  “Interstate  Agency”  means  an 
agency  of  two  or  more  States 
established  by  or  under  an  agreement  or 
compact  approved  by  the  Congress,  or 
any  other  agency  of  two  or  more  States 
or  Indian  Tribes  having  substantial 
powers  or  duties  pertaining  to  the 
control  of  pollution  as  determined  and 
approved  by  the  Administrator. 
***** 

(i)  “Municipality”  means  a  city,  town, 
or  other  public  body  created  by  or 
pursuant  to  State  law,  or  an  Indian  Tribe 
which  does  not  meet  the  requirements  of 
Subpart  H  of  this  part. 
***** 

(k)  “Person”  means  an  individual; 
corporation;  company;  association; 
partnership;  municipality;  or  State, 
federal,  or  Tribal  agency. 
***** 

(o)  “State”  means  one  of  the  States  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 

American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  or  an 
Indian  Tribe  treated  as  a  State. 
***** 

3.  Section  142.3  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  142.3  Scope. 

***** 

(c)  Section  1451  of  the  SDWA 
authorizes  the  Administrator  to  delegate 
primary  enforcement  responsibility  for 
public  water  systems  to  Indian  Tribes. 
An  Indian  Tribe  must  be  designated  by 
the  Administrator  for  treatment  as  a 
State  before  it  is  eligible  to  apply  for 
Public  Water  System  Supervision  grants 
and  primary  enforcement  responsibility. 
All  primary  enforcement  responsibility 
requirements  of  Parts  141  and  142  apply 
to  Indian  Tribes  except  where 
specifically  noted. 

4.  Section  142.10  is  amended  by 
designating  existing  paragraph  (b)(3)  as 
paragraph  (b)(3)(i)  and  by  adding  a  new 
paragraph  (b](3)(ii)  and  by  adding 
paragraph  (f)  to  read  as  follows; 

§  1 42. 1 0  Requirements  for  a  determination 
of  primary  enforcement  responsibility. 
***** 

(b)  *  *  * 

(3)(i)  *  *  * 
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(ii)  Upon  a  showing  by  an  Indian 
Tribe  of  an  intergovernmental  or  other 
agreement  to  have  all  analytical  tests 
performed  by  a  certiHed  laboratory,  the 
Administrator  may  waive  this 
requirement. 

(f)  An  Indian  Tribe  shall  not  be 
required  to  exercise  criminal 
enforcement  jurisdiction  to  meet  the 
requirements  for  primary  enforcement 
responsibility. 

5.  Part  142  is  amended  to  add  a  new 
Subpart  H  to  read  as  follows: 

PART  142— NATIONAL  PRIMARY 
.  DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 
***** 

Subpart  H— Treatment  of  Indian  Tribes  as 
States 

Sec. 

142.72  Requirements  for  treatment  as  a 
State. 

142.76  Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 
142.78  Procediu'e  for  processing  an  Indian 
Tribe’s  application  for  treatment  as  a 
State. 

Subpart  H — Treatment  of  Indian  Tribes 
as  States 

§  142.72  Requirements  for  treatment  as  a 
State. 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  a  State  (for 
purposes  of  making  the  Tribe  eligible  to 
apply  for  a  Public  Water  System 
Program)  if  it  meets  the  following 
criteria: 

(a)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior. 

(b)  The  Indian  Tribe  has  a  tribal 
governing  body  which  is  currently 
“carrying  out  substantial  governmental 
duties  and  powers”  over  a  defined  area, 
(/.e.,  is  currently  performing 
governmental  functions  to  promote  the 
health,  safety,  and  welfare  of  the 
affected  population  within  a  defined 
geographic  area]. 

(c)  TTie  Indian  Tribe  demonstrates 
that  the  functions  to  be  performed  in 
regulating  the  public  water  systems  that 
the  applicant  intends  to  regulate  are 
within  the  area  of  the  Indian  Tribal 
government’s  jurisdiction. 

(d)  'The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator’s  judgment,  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations)  an 
effective  I^blic  Water  System  program 
by  the  existence  of  management  and 
technical  skills  necessary  to  administer 
an  effective  Public  Water  System 
program  or  a  plan  to  acquire  the 


additional  management  and/or 
technical  skills  to  administer  an 
effective  Public  Water  System  Program; 
by  the  existence  of  institutions  to 
exercise  executive,  legislative,  and 
judicial  functions;  by  a  history  of 
successful  managerial  p>erformance  of 
public  health  or  environmental 
programs;  and  by  acceptable  accounting 
and  procurement  proc^ures. 

§  142.76  Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 

An  Indian  Tribe  may  apply  to  the 
Administrator  for  a  determination  that  it 
qualifies  for  treatment  as  a  State 
pursuant  to  section  1451  of  the  Act.  The 
application  shall  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  §  142.72.  The 
application  shall  consist  of  the  following 
information; 

(a)  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(b)  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  The 
statement  shall: 

(1)  Describe  the  form  of  the  Tribal 
government; 

(2)  Describe  the  types  of  governmental 
functions  currently  performed  by  the 
Tribal  governing  body  such  as,  but  not 
limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  to)  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3)  Identify  the  sources  of  the  Tribal 
government’s  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(c)  A  map  or  legal  description  of  the 
area  over  which  the  Indian  Tribe  asserts 
jurisdiction;  a  statement  by  the  Tribal 
Attorney  General  (or  equivalent  official] 
which  describes  the  basis  for  the  Tribe’s 
jurisdictional  assertion  (including  the 
nature  or  subject  matter  of  the  asserted 
jurisdiction);  a  copy  of  all  documents 
such  as  Tribal  constitutions,  by-laws, 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe’s  asserted  jurisdiction; 
and  a  description  of  the  locations  of  the 
public  water  systems  the  Tribe  proposes 
to  regulate. 

(d)  A  narrative  statement  describing 
the  capability  of  the  Indian  Tribe  to 
administer  an  effective  Public  Water 
System  program.  The  narrative 
statement  shall  include: 

(1)  A  description  of  the  Indian  Tribe’s 
previous  management  experience 
including,  but  not  limited  to,  the 
administration  of  programs  and  services 


authorized  by  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seq.], 
the  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  et  seq.],  or  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (42  U.S.C.  2004a). 

(2)  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body  and  a  copy  of 
related  Tribal  laws,  regulations  and 
policies. 

(3)  A  description  of  the  Indian  Tribe’s 
accounting  and  procurement  systems. 

(4)  A  description  of  the  entity  (or 
entities)  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government. 

(5)  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary  enforcement 
responsibility,  including  a  description  of 
the  relationship  between  owners/ 
operators  of  the  public  water  systems 
and  the  agency. 

(6)  A  description  of  the  technical  and 
administrative  capabilities  of  the  stafi  to 
administer  and  manage  an  elective 
Public  Water  System  Program  or  a  plan 
which  proposes  how  the  Tribe  will 
acquire  additional  administrative  and/ 
or  technical  expertise.  The  plan  must 
address  how  the  Tribe  will  obtain  the 
funds  to  acquire  the  additional 
administrative  and  technical  expertise. 

(e)  The  Administrator  may,  in  his 
discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f)  If  the  Administrator  has  previously 
determined  that  a  Tribe  has  met  the 
requirement  for  “treatment  as  a  State” 
for  programs  authorized  under  the  Safe 
Drinking  Water  or  the  Clean  Water 
Acts,  then  that  Tribe  may  provide  only 
that  information  imique  to  the  Public 
Water  System  program  [i.e.,  §§  142.76(c) 
and  142.76(d)(6)). 

§  142.78  Procedure  for  processing  an 
Indian  Tribe’s  application  for  treatment  as  a 
State. 

(a)  The  Administrator  shall  process  a 
completed  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  §  142.76  in  a  timely  manner. 
He  shall  promptly  notify  the  Indian 
Tribe  of  receipt  of  the  application. 

(b)  Within  30  days  after  receipt  of  the 
Indian  Tribe’s  completed  application  for 
treatment  as  a  State,  the  Administrator 
shall  notify  the  appropriate 
governmental  entities.  Notice  shall 
include  information  on  the  substance  of 
and  basis  for  the  Tribe’s  jurisdictional 
assertions. 

(c)  Each  governmental  entity  so 
notified  by  the  Administrator  shall  have 
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30  days  to  comment  upon  the  Tribe’s 
assertion  of  jurisdiction.  Comments  by 
governmental  entities  shall  be  limited  to 
the  Tribe’s  assertion  of  jurisdiction. 

(d)  If  a  Tribe’s  asserted  jurisdiction  is 
subject  to  a  competing  or  conflicting 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 
demonstrated  the  requisite  jurisdiction 
for  primacy  for  the  Public  Water  System 
Program. 

(e)  If  the  Administrator  determines 
that  a  Tribe  meets  the  requirements  of 

§  142.72,  the  Indian  Tribe  is  then  eligible 
to  apply  for  development  grants  and 
primary  enforcement  responsibility  for  a 
Public  Water  System  Program  and 
associated  funding  under  section  1443(a] 
of  the  Act  and  for  primary  enforcement 
responsibility  for  public  water  systems 
under  section  1413  of  the  Act. 

PART  143~NATiONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  143  is 
reviised  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

2.  Section  143.2(d)  is  revised  to  read 
as  follows: 

§  143.2  Definitions. 

*  *  «  A  * 

(d)  “State”  means  the  agency  of  the 
State  or  Tribal  government  which  has 
jurisdiction  over  public  water  systems. 
During  any  period  when  a  State  does  not 
have  responsibility  pursuant  to  section 
1443  of  the  Act,  the  term  “State”  means 
the  Regional  Administrator,  U.S. 
Environmental  Protection  Agency. 

«  *  *  *  * 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  Part  144  is 
revised  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

2.  Section  144.3  is  amended  by  adding 
the  definition  “Indian  tribe”  in 
alphabetical  order  and  by  revising  the 
following  deHnitions  to  read: 

§  144.3  Definitions. 

*  «  *  *  * 

“Approved  State  Program”  means  a 
UIC  program  administered  by  the  State 
or  Indian  Tribe  that  has  been  approved 
by  EPA  according  to  SDWA  sections 
1422  and/or  1425. 

***** 


“Director”  means  the  Regional 
Administrator,  the  State  director  or  the 
Tribal  director  as  the  context  requires, 
or  an  authorized  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program,  “Director”  means 
the  Regional  Administrator.  When  there 
is  an  approved  State  or  Tribal  program, 
“Director”  normally  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  State  or  Tribal  program.  In 
such  cases,  the  term  “Director”  means 
the  Regional  Administrator  and  not  the 
State  or  Tribal  director. 
***** 

“Indian  Tribe”  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 
governmental  duties  and  powers  over  a 
deHned  area. 

***** 

“Interstate  Agency”  means  an  agency 
of  two  or  more  States  established  by  or 
under  an  agreement  or  compact 
approved  by  the  Congress,  or  any  other 
agency  of  two  or  more  States  or  Indian 
Tribes  having  substantial  powers  or 
duties  pertaining  to  the  control  of 
pollution  as  determined  and  approved 
by  the  Administrator  under  the 
“appropriate  Act  and  regulations.” 
***** 

“Person”  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State,  Federal,  or  Tribal 
agency,  or  an  agency  or  employee 
thereof. 

***** 

“State”  means  any  of  the  50  States, 
the  District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  an  Indian  Tribe  treated  as  a 
State. 

“State  Director”  means  the  chief 
administrative  officer  of  any  State, 
interstate,  or  Tribal  agency  operating  an 
“approved  program,”  or  the  delegated 
representative  of  the  State  director.  If 
the  responsibility  is  divided  among  two 
or  more  States,  interstate,  or  Tribal 
agencies,  “State  Director”  means  the 
chief  administrative  officer  of  the  State, 
interstate,  or  Tribal  agency  authorized 
to  perform  the  particular  procedure  or 
function  to  which  reference  is  made. 
***** 

PART  145— STATE  UIC  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  Part  145  is 
revised  to  read  as  follows: 


Authority:  42  U.S.C.  300f  et  seq. 

2.  Section  145.1  is  amended  to  add  a 
new  paragraph  (h)  to  read  as  follows: 

§  145.1  Purpose  and  scope. 
***** 

(h)  Section  1451  of  the  SDWA 
authorizes  the  Administrator  to  delegate 
primary  enforcement  responsibility  for 
the  Underground  Injection  Control 
Program  to  Indian  Tribes.  An  Indian 
Tribe  must  establish  its  eligibility  to  be 
treated  as  a  State  before  it  is  eligible  to 
apply  for  Underground  Injection  Control 
grants  and  primary  enforcement 
responsibility.  All  requirements  of  Parts 
124, 144, 145,  and  146  that  apply  to 
States  with  UIC  primary  enforcement 
responsibility  also  apply  to  Indian 
Tribes  except  where  specifically  noted. 

3.  Section  145.13  is  amended  to  add  a 
new  paragraph  (e)  to  read  as  follows: 

§  1 45. 1 3  Requirements  for  enforcement 
authority. 

***** 

(e)  To  the  extent  that  an  Indian  Tribe 
does  not  assert  or  is  precluded  from 
asserting  criminal  enforcement  authority 
the  Administrator  will  assume  primary 
enforcement  responsibility  for  criminal 
violations.  The  Memorandum  of 
Agreement  in  §  145.25  shall  reflect  a 
system  where  the  Tribal  agency  will 
refer  such  violations  to  the 
Administrator  in  an  appropriate  and 
timely  manner. 

4.  In  Section  145.21,  existing 
paragraphs  (c)  through  (f)  are 
redesignated  as  paragraphs  (d)  through 
(g)  and  a  new  paragraph  (c)  is  added  to 
read  as  follows: 

§  145.21  General  requirements  for 
program  approvals. 
***** 

(c)  The  requirements  of  §  145.21  (a) 
and  (b)  shall  not  apply  to  Indian  Tribes. 
***** 

5.  Part  145  is  amended  to  add  a  new 
Subpart  E  to  read  as  follows: 

Subpart  E— Treatment  of  Indian  Tribes  as 
States 

Sec. 

145.52  Requirements  for  treatment  as  a 
State. 

145.56  Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 
145.58  Procedure  for  processing  an  Indian 
Tribe's  application  for  treatment  as  a 
State. 

Subpart  E— Treatment  of  Indian  Tribes 
as  States 

§  145.52  Requirements  for  treatment  as  a 
State. 

The  Administrator  is  authorized  to 
treat  an  Indian  Tribe  as  a  State  (for 
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purposes  of  making  the  Tribe  eligible  to 
apply  for  an  Underground  Injection 
Control  Program]  if  it  meets  the 
following  criteria; 

(a)  The  Indian  Tribe  is  recognized  by 
the  Secretary  of  the  Interior. 

(b)  The  Indian  Tribe  has  a  Tribal 
governing  body  which  is  currendy 
“carrying  out  substantial  governmental 
duties  and  powers"  over  a  defined  area, 
{i.e.,  is  currently  performing 
governmental  functions  to  promote  the 
health,  safety,  and  welfare  of  the 
affected  population  within  a  defined 
geographic  area). 

(c)  The  Indian  Tribe  demonstrates 
that  the  functions  to  be  performed  in 
regulating  the  underground  injection 
wells  that  the  applicant  intends  to 
regulate  are  within  the  area  of  the 
Indian  Tribal  government’s  jurisdiction. 

(d)  The  Indian  Tribe  is  reasonably 
expected  to  be  capable,  in  the 
Administrator’s  judgment  of 
administering  (in  a  manner  consistent 
with  the  terms  and  purposes  of  the  Act 
and  all  applicable  regulations]  an 
effective  Underground  Injection  Control 
Program  by  the  existence  of 
management  and  technical  skills 
necessary  to  administer  an  effective 
Underground  Injection  Control  Program 
or  a  plan  to  acquire  the  additional 
management  and/or  technical  skills  to 
administer  an  effective  Underground 
Injection  Control  Program;  by  the 
existence  of  institutions  to  exercise 
executive,  legislative,  and  judicial 
functions;  by  a  history  of  successful 
managerial  performance  of  public  health 
or  environmental  programs;  and  by 
acceptable  accounting  and  procurement 
procedures. 

§  145.56  Request  by  an  Indian  Tribe  for  a 
determination  of  treatment  as  a  State. 

An  Indian  Tribe  may  apply  to  the 
Administrator  for  a  determination  that  it 
qualifies  for  treatment  as  a  State 
pursuant  to  section  1451  of  the  Act.  The 
application  shall  be  concise  and 
describe  how  the  Indian  Tribe  will  meet 
each  of  the  requirements  of  §  145.52.  The 
application  shall  consist  of  the 
following: 

(a]  A  statement  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior. 

(b]  A  descriptive  statement 
demonstrating  that  the  Tribal  governing 
body  is  currently  carrying  out 
substantial  governmental  duties  and 
powers  over  a  defined  area.  The 
statement  shall: 

(1]  Describe  the  form  of  the  Tribal 
government; 

(2]  Describe  the  types  of  governmental 
functions  currently  performed  by  the 
Tribal  governing  body  such  as,  but  not 


limited  to,  the  exercise  of  police  powers 
affecting  (or  relating  to]  the  health, 
safety,  and  welfare  of  the  affected 
population;  taxation;  and  the  exercise  of 
the  power  of  eminent  domain;  and 

(3]  Identify  the  sources  of  the  Tribal 
government’s  authority  to  carry  out  the 
governmental  functions  currently  being 
performed. 

(c]  A  map  or  legal  description  of  the 
area  over  which  Ae  Indian  Tribe  asserts 
jurisdiction;  a  statement  by  the  Tribal 
Attorney  General  (or  equivalent  official] 
which  describes  the  basis  for  the  Tribe’s 
jurisdictional  assertion  (including  the 
nature  or  subject  matter  of  the  asserted 
jurisdiction];  a  copy  of  all  documents 
such  as  Tribal  constitutions,  by-laws, 
charters,  executive  orders,  codes, 
ordinances,  and/or  resolutions  which 
support  the  Tribe’s  asserted  jurisdiction; 
and  a  description  of  the  locations  of  the 
underground  injection  wells  the  Tribe 
proposes  to  regulate. 

(d]  A  narrative  statement  describing 
the  capability  of  th6  Indian  Tribe  to 
administer  an  effective  Underground 
Injection  Control  program  which  shall 
include: 

(1]  A  description  of  the  Indian  Tribe’s 
previous  management  experience 
including,  but  not  limited  to,  the 
administration  of  programs  and  services 
authorized  under  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450  et  seg.], 
the  Indian  Mineral  Development  Act  (25 
U.S.C.  2101  et  seq.),  or  the  Indian 
Sanitation  Facilities  Construction 
Activity  Act  (42  U.S.C.  2004a]. 

(2]  A  list  of  existing  environmental  or 
public  health  programs  administered  by 
the  Tribal  governing  body  and  a  copy  of 
related  Tribal  laws,  regulations  and 
policies. 

(3]  A  description  of  the  Indian  Tribe’s 
accounting  and  procurement  systems. 

(4]  A  description  of  the  entity  (or 
entities]  which  exercise  the  executive, 
legislative,  and  judicial  functions  of  the 
Tribal  government. 

(5]  A  description  of  the  existing,  or 
proposed,  agency  of  the  Indian  Tribe 
which  will  assume  primary  enforcement 
responsibility,  including  a  description  of 
the  relationship  between  owners/ 
operators  of  the  underground  injection 
wells  and  the  agency. 

(6]  A  description  of  the  technical  and 
administrative  capabilities  of  the  staff  to 
administer  and  manage  an  effective 
Underground  Injection  Control  Program 
or  a  plan  which  proposes  how  the  Tribe 
will  acquire  additional  administrative 
and/or  technical  expertise.  The  plan 
must  address  how  the  Tribe  will  obtain 
the  funds  to  acquire  the  additional 
administrative  and  technical  expertise. 


(e]  The  Adminstrator  may,  in  his 
discretion,  request  further 
documentation  necessary  to  support  a 
Tribal  request  for  treatment  as  a  State. 

(f]  If  the  Administrator  has  previously 
determined  that  a  Tribe  has  met  the 
requirement  for  “treatment  as  a  State" 
for  programs  authorized  under  the  Safe 
Drinking  Water  or  the  Clean  Water 
Acts,  then  that  Tribe  may  provide  only 
that  information  unique  to  the 
Underground  Injection  Control  program 
(/.ft.  §§  145.76(c]  and  145.76(d](6]]. 

§  145.58  Proceclure  for  processing  an 
Indian  Tribe’s  application  for  treatment  as  a 
State. 

(a]  The  Administrator  shall  process  a 
completed  application  of  an  Indian 
Tribe  for  treatment  as  a  State  submitted 
pursuant  to  §  145.56  in  a  timely  manner. 
He  shall  promptly  notify  the  Indian 
Tribe  of  receipt  of  the  application. 

(b]  Within  30  days  after  receipt  of  the 
Indian  Tribe’s  completed  application  for 
treatment  as  a  State,  the  Administrator 
shall  notify  the  appropriate 
governmental  entities.  Notice  shall 
include  information  on  the  substance 
and  base  for  the  Tribe’s  jurisdictional 
assertions. 

(c]  Each  governmental  entity  so 
notified  by  the  Administrator  shall  have 
30  days  to  comment  upon  the  Tribe’s 
assertion  of  jurisdiction.  Comments  by 
governmental  entities  shall  be  limited  to 
the  Tribe’s  assertion  of  jurisdiction. 

(d]  If  a  Tribe’s  asserted  jurisdiction  is 
subject  to  a  competing  or  conflicting 
claim,  the  Administrator,  after 
consultation  with  the  Secretary  of  the 
Department  of  the  Interior,  or  his 
designee,  and  in  consideration  of  other 
comments  received,  shall  determine 
whether  the  Tribe  has  adequately 
demonstrated  the  requisite  jurisdiction 
for  primacy  for  the  Underground 
Injection  Control  Program. 

(e]  If  the  Administrator  determines 
that  a  Tribe  meets  the  requirements  of 

§  145.52,  the  Indian  Tribe  is  then  eligible 
to  apply  for  development  grants  and 
primary  enforcement  responsibility  for 
an  Underground  Injection  Control 
program  and  the  associated  funding 
under  section  1443(b]  of  the  Act  and 
primary  enforcement  responsibility  for 
the  Underground  Injection  Control 
Program  under  sections  1422  and/or 
1425  of  the  Act. 

PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  Part  146  is 
revised  to  read  as  follows: 
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Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

2.  Section  146.3  is  amended  by  adding 
the  definition  “Indian  Tribe”  in 
alphabetical  order  and  by  revising  the 
following  definitions  to  read: 

§  146.3  Definitions. 

«  *  «  *  * 

“Director”  means  the  Regional 
Administrator,  the  State  director  or  the 
Tribal  director  as  the  context  requires, 
or  an  authorized  representative.  When 
there  is  no  approved  State  or  Tribal 
program,  and  there  is  an  EPA 
administered  program,  “Director”  means 
the  Regions  1  Administrator.  When  there 


is  an  approved  State  or  Tribal  program, 
“Director”  normally  means  the  State  or 
Tribal  director.  In  some  circumstances, 
however,  EPA  retains  the  authority  to 
take  certain  actions  even  when  there  is 
an  approved  State  or  Tribal  program. 
(For  example,  when  EPA  has  issued  an 
NPDES  permit  prior  to  the  approval  of  a 
State  program,  EPA  may  retain 
jiuisdiction  over  that  permit  after 
program  approval;  see  §  123.69).  In  such 
cases,  the  term  “Director”  means  the 
Regional  Administrator  and  not  the 
State  or  Tribal  director. 
***** 

“Indian  Tribe”  means  any  Indian 
Tribe  having  a  Federally  recognized 
governing  body  carrying  out  substantial 


governmental  duties  and  powers  over  a 
defined  area. 

***** 

“State  Director"  means  the  chief 
administrative  officer  of  any  State, 
interstate,  or  Tribal  agency  operating  an 
“approved  program,”  or  the  delegated 
representative  of  the  State  Director.  If 
the  responsibility  is  divided  among  two 
or  more  State,  interstate,  or  Tribal 
agencies,  “State  Director”  means  the 
chief  administrative  officer  of  the  State, 
interstate,  or  Tribal  agency  authorized 
to  perform  the  particular  procedure  or 
function  to  which  reference  is  made. 
***** 
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